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I 

Whether the survivor of a joint savings account introduced sufficient 
evidence to go to the jury on the intent of the deceased co-owner and sole 
depositor to pass an interest in the funds before his death in a case for 
money due in which the Court directed a verdict. 

n 

Whether the Court committed reversible error when the controlling 
issue of fact was whether a present interest in the funds passed by virtue 
of an oral agreement between the survivor and the deceased. The Court 
based the directed verdict on a finding that there was no intent to make a 
gift. 

m 

Whether the Court properly applied Sec. 302, Title 14, of the D. C. 
Code, 1951 Ed., (Dead Man's Statute) to the appellant's testimony. 

IV 

Whether the Court properly applied the rule of burden of proof as laid 
down by this Court in Murray v, Gadsden . 
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UNITED STATES COURT OF APPEALS 

I 

For The District Of Columbia Circuit 


No. 13,189 


LORINH. THOMPSON, 


v. 


Appellant 


MINNIE F. THOMPSON, Executrix of the Estate of 
Grace G. Thompson, deceased. 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United States District 
Court filed December 2, 1955, awarding appellee the sum of $5, 500.00, 
plus interest and costs. Appellant filed a motion for a new trial on De¬ 
cember 9, 1955, which was denied by an order of the District Court filed 
December 19, 1955. Appellant filed notice of appeal on January 18, 1956, 
and the record on appeal was docketed February 24, 1956. The jurisdic¬ 
tion of this Court is sustained under the provisions of Title 28, Sec. 1291, 
United States Code, 62 Stat. 929. 

STATEMENT OF THE CASE 

This is an action brought by Minnie F. Thompson, Executrix of the 
Estate of Grace G. Thompson (appellee, plaintiff below, and sister of the 
deceased) against Lorin H. Thompson (appellant, defendant below, and 
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brother of the deceased) for a money Judgment in the amount of $5, 500.00. 
It is in the nature of an action at law under the old procedure for money 
had and received (JA 35). The dispute arises over the ownership of 
$5,500. Q0 deposited by the deceased in a joint account (hereinafter re¬ 
ferred to as new account No. 120-1398) in the Perpetual Building Asso¬ 
ciation in the names of Grace G. Thompson and Lorin H. Thompson with 
rights of survivorship (PI. Ex. JA 72; JA 39-40). 

The deceased, Grace G. Thompson, was a spinster lady who lived 
alone in a room at the Bellevue Hotel in Washington, D. C. She had six 
brothers and sisters, several of whom lived in and around Washington, 

D. C. In January, 1953, the hotel doctor notified the appellant that the 
deceased had taken ill and he immediately went to his sister and found 
her bedridden. Thereafter, during the course of his daily visits he dis¬ 
cussed the sickness with his sister and the hotel doctor and soon it be¬ 
came apparent that the deceased would have to be taken from the hotel 
and hospitalized for an indefinite period (JA 58). 

The uncertainty of the nature and duration of the illness led the de¬ 
ceased to make an oral, unilateral, agreement with her brother. She per¬ 
formed certain acts in consideration for his promise to give her adequate 
medical care and to pay all bills, using initially the funds she contributed 
and after they were exhausted his own personal funds (JA 34, 57). First, 
hie deceased wrote a letter to the Perpetual Building Association instruc¬ 
ting it to establish a new joint account in the names of Grace G. and Lorin 
H. Thompson and to transfer $5, 500.00 from an old joint account to the 
new account (JA 40-41). The old account was opened by the deceased in 
1928, was made joint by the addition of the name of Minnie F. Thompson 
(appellee herein) twenty years later in 1948, but contained only funds de¬ 
posited. by the deceased. (JA 38-39, 45). In conformance with these in¬ 
structions, the Association established the new joint account No. 120-1398 
and the deceased and the appellant both signed a signature card which spe¬ 
cified rights of survivorship for the signatories (JA 39, 72). The deceased 
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delivered the new account book to the appellant (JA 58-59). At the same 
time the deceased executed a power of attorney to enable the defendant 
„ to write checks on a previously existing individual checking account at 

„ The National Metropolitan Bank (JA 60). 

Following these transactions, the appellant fulfilled his promises 
by caring daily for his sister and promptly paying all her bills. The de- 
ceased died suddenly on March 22, 1953. Appellant had defrayed all ex¬ 
penses until her death from the funds at The National Metropolitan Bank. 

P He did not have to use any of the $5, 500.00 deposited in the joint account 

' at the Association nor did he use any of his own money (JA 59-60). 

On May 26, 1953, some two months after his sister’s death, appel¬ 
lant withdrew $1, 500. 00 from account No. 120-1398, in the belief that he 
was the rightful owner pursuant to the express terms of the signature card 

* executed by his sister (JA 40). The next day legal proceedings were in¬ 
stituted against him by the appellee to recover this withdrawal and the Per¬ 
petual Building Association was joined as a co-defendant in order to block 
the remaining $4,000. 00 in the account. 

> 

* The complaint, filed May 27, 1953, i contended that the deceased mere 

' ly set up account No. 120-1398 for her own convenience and that she did not 

* intend any transfer of title to the funds to the appellant (JA 1-2). The 
answer of appellant generally denied these allegations, however, in his 
pre-trial statement, he raised the affirmative defense of existence of a 

f 

unilateral agreement to pass title (JA 10, 27-29). 

Appellee’s first witness, the Comptroller of the Perpetual Building 
Association, introduced into evidence the Association's records and ex¬ 
plained how and when the various accounts were established (JA 39-41). 
Appellee was her own next and final witness, but was unable to give testi¬ 
mony concerning the vital issue of fact, namely, the intention of the de¬ 
ceased in establishing account No. 120-1398; because, appellee had been 

f , living in California for five years prior to her sister’s death, never saw 

*- 

r 
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her sister daring this period, and knew nothing concerning appellant's 
handling of the deceased sister's affairs (JA 46-47). 

At the conclusion of her own testimony, appellee rested her case. 
Both appellant and the co-defendant Association moved for a directed ver¬ 
dict. The Court directed a verdict for the Association, but denied appel¬ 
lant's motion, stating that appellee had established a prima facie <case: 

(JA 50-54). 

The trial resumed, and appellant was his only witness; his testimony 
is largely paraphrased in the foregoing portions of this statement. Appel¬ 
lee did not cross-examine appellant nor did she submit any rebuttal evi¬ 
dence. 

The Court granted appellee's motion for a directed verdict and en¬ 
tered judgment for $5, 500.00 against the appellant (JA 13, 62-63). 


STATUTES INVOLVED 

Title 14, D. C. Code of 1951, Section 302. Testimony of surviving 

party. 


"In any civil action against a person who, from any 
cause, is legally incapable of testifying, or against the 
committee, trustee, executor, administrator, heir, lega¬ 
tee, devisee, assignee, or other representative of a de¬ 
ceased person or of the person so incapable of testifying, 
no judgment or decree shall be rendered in favor of the 
plaintiff founded on the uncorroborated testimony of the 
plaintiff or of the agent, servant, or employee of the plain¬ 
tiff as to any transaction with or action, declaration or ad¬ 
mission of the deceased or incapable person; and in any 
such action, if the plaintiff or any agent, servant, or em¬ 
ployee of the plaintiff testifies as to any transaction with 
or action, declaration, or admission of the deceased or 
incapable person, no entry, memorandum, or declaration, 
oral or written, by the deceased or incapable person, made 
while he was capable and upon his personal knowledge, shall 
be excluded as hearsay." 


¥ ■ 









- 





* 

< 

h 


4 , 


> 



< 


k 

% 

* 

« 


♦ 




* 







SUMMARY OF ARGUMENT 


Both parties in their pleadings, at the bench before trial and 
in opening statements consistently stated that the principal issue of fact in 
this case was whether there was an intent of the deceased co-owner and 
sole depositor of an account designated "to be theirs as joint owners, 
subject to order of either, and balance at death of either to the survivor" 
to pass a present interest in the funds by vi rtue of an oral agreement be¬ 
tween the survivor and the deceased. Appellant contends that he pro¬ 
duced sufficient evidence of both the acts performed by the deceased 
and promises in consideration by the survivor (appellant) from which 
the jury could have found that an interest passed by a unilateral contract. 

Despite the efforts of both parties to present clearly to the Court and 
jury the controlling issue of passage of title by contract, followed by the 
introduction of evidence pertaining thereto, the Court made no finding on 
the contract theory of recovery and found only on gift, a theory not ad¬ 
vanced during any part of the trial. 

It is apparent from the Court 1 s conclusions of law that the Court 
did not consider much of appellant's own testimony because it was not 
corroborated. In doing so, the Court erroneously interpreted Sec. 

14-302, of D. C. Code, 1951, as applying to this situation where the ex¬ 
ecutor was the plaintiff. The appellant contends that the clear terms 
make the statute only applicable to situations where the executor is the 
defendant. 


Appellant contends that the rule, laid down by this Court's deci¬ 
sion in Murray v. Gadsden , infra , requiring that the burden of proof 
is on the survivor to prove an intent by the deceased to pass title, is 
limited only to situations involving gifts and is not applicable to the 
case at bar where a contract was alleged. 

Should this Court hold that the Gadsden rule of burden of proof 
is applicable, then the most important question in the case at bar 
is the proper interpretation to be given this rule. Appellant contends 
that the lower Court's interpretation is contrary to the national trend 
of both legislatures and Courts faced with a similar problem. 
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ARGUMENT 

i 

I. It Was Error For The Court To Have Taken The Case 
Away From The Jury And Directed A Verdict For The 
Plaintiff _ 

The rules of law in the District of Columbia governing the withdrawal 
of a case from the jury are well established. 

When one party to an action moves for a directed verdict, the motion 
in effect "is an admission of every fact in evidence, and of every inference 
reasonably deducible therefrom," Glaria v. Washington Southern R. Co ., 
30App. D. C. 559, 563 (1908); Galt v. Phoenix Indemnity Co ., 74 App. 

D. C. 156, 120 F. 2d 723 (1941); and the evidence must be considered most 
favorable to the adverse party, Jackson v. Capital Transit Co ., 69 App. 

D. C. 147, 99 F. 2d 380 (1938). 

After considering the evidence according to the above rules of law 
the Court can grant the motion " * * * only when all reasonable men can 
draw but one inference from the undisputed facts, * * *." Catholic Uni ¬ 
versity of America v. Waggaman, 32 App. D. C. 307, 321 (1909). But the 
Court must deny the motion and allow the case to go to the jury ’Tf substan¬ 
tial evidence is presented which, if credited, would sustain a verdict in 
favor of one party or the other, * * *." Baltimore & Ohio R. Co . v. 
Postom , 85U.S. App. D.C. 207, 177 F. 2d 53 (1949). 

In points n and m of this brief the respective theories upon which the 
parties claim ownership of the funds in account No. 120-1398 and the law 
governing are fully argued. However, a brief summary of these points 
should be made before analyzing the evidence. 

The case of Murray v. Gadsden, 91 U.S. App. D. C. 38, 197 F. 2d 
194 (1952), which defines the law of joint accounts in this jurisdiction, 
holds that in order for the survivor to be entitled to the funds remaining 
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in an account at the death of the joint owner and sole depositor of the funds, 
title must have passed by either contract, trust or gift to the survivor 
prior to the death of the joint owner. 

In the pleadings, at the bench before trial and in the opening state¬ 
ment to the jury, appellee contended: (JA 25, 26, 29, 33) 

a) That the title to the funds in account No. 120-1398 was never 
transferred to the appellant. 

b) That the deceased's intention was to create account No. 
120-1398 solely for her convenience. 

In his pleadings, at the bench before trial and in the opening state¬ 
ment before the jury, the appellant consistently adhered to the theory that 
there was a unilateral agreement between the deceased and the appellant 
whereby the deceased would perform certain acts in consideration for the 
promise of the appellant to see that she obtained proper medical care. 
Appellant contends that title, or a present interest in the funds, passed 
by virtue of that agreement. (JA 10, 27-29) 

Appellee in his pre-trial statement, at the bench and before the jury, 
by way of replication stated that this alleged agreement was invalid be¬ 
cause of undue influence, failure of consideration, and failure of perfor¬ 
mance. 

With these issues having been most precisely framed before both 
Judge and jury, the trial commenced. 

Appellee called as the first witness the Comptroller of the Perpetual 
Building Association. He testified that the decedent first opened an indivi¬ 
dual - not joint - savings account with the Association in 1928, that twenty 
years later, in 1948, that account (No. 50-1100) was made joint with rights 
of survivorship by both the decedent and Minnie Thompson, appellee, sign¬ 
ing a form identical in all respects to the card involved in this suit (JA 
38, 72). 
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the documents and when the new account book was obtained she delivered 
it to the appellant, saying: 

'Well, you retain them." (JA 58-59) 

Thereafter, the deceased expressed a desire to go to the Washington 
Sanitarium and the appellant testified as follows: 

"Q. Did you thereafter make arrangements for her to 
go to the Washington Sanitarium? 

A. I did make arrangements and promised to give her 
adequate medical and nursing care at that place. ” 

(JA 58) 

While at the Sanitarium the sister wished to be moved from a semi¬ 
private room into a private room, which appellant arranged. In addition, 
he visited his sister every day and promptly paid all bills. 

At the same time the deceased signed the joint account No. 120- 
1398 card, she executed a power of appointment giving appellant the right 
to use the funds in an individual checking account at The National Metro¬ 
politan Bank. These funds were sufficient to defray all her expenses until 
the time of death. (JA 60) 

Following this testimony, appellant rested his case; appellee made 
no cross-examination and the Court granted appellee's motion for a directed 
verdict. 

The foregoing clearly indicates that there was more than ample evi¬ 
dence upon which reasonable men could differ and upon which a jury ver¬ 
dict for the appellant could have been sustained. 

Only one significant issue of fact was resolved by the testimony of 
appellee T s two witnesses, namely, that account No. 120-1398 contained 
funds deposited only by the deceased. Appellant does not deny this fact; 
he as much as admitted the contention in his pre-trial statement (JA 10) 
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Appellee in his pre-trial statement, at the bench and before the jury, 
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The Comptroller then testified that on February 18, 1953, the As¬ 
sociation received a letter signed by Grace G. Thompson, the decedent, 
specifically directing the Association to establish a new joint account 
with her brother, Lorin H. Thompson, and to transfer $5, 500.00 from 
her old account (No. 50-1100) with Minnie F. Thompson to the new ac¬ 
count (JA 39-41). Accompanying this letter was a withdrawal slip signed 
by Grace G. Thompson. (JA 72) 

He further stated that pursuant to these instructions the Association 
did set up a new joint account No. 120-1398 and both the decedent and Lorin 
Thompson affixed their signatures to a joint account form with rights of 
survivorship clearly printed thereon. (JA 39, 72) 

Appellee was her own next and last witness; and, when her counsel 
began to direct questions on the vital issue in this case — whether the de¬ 
ceased intended to pass title or merely set up an account for her own con¬ 
venience — the witness replied: 

Q. Did you have knowledge, prior to Grace's death, that 
the account here in issue, the account with Lorin's 
name on it with Grace, had been created? 

A. Did I know that the account with Lorin's name had 
been created? — Yes. 

Q. When did you learn of that ? 

A. A few days, possibly a week after her burial. 

Q. It was after her death then ? 

A. Yes, after her death. 

Q. Did you have knowledge prior to her death? 

A. No, I did not, absolutely not. 

♦ * * * * 

Q. To what extent did your brother, Lorin Thompson, 
handle and assist in handling the business affairs of 
the decedent, Grace Thompson? 

A. Well, I knew nothing of that. 


(JA 46-47) 
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. On cross examination, appellee explained how she lived with the de¬ 
ceased, Grace G. Thompson, at the Bellevue Hotel here in Washington 
until 1948, then moved to California* She never saw Grace G. Thompson 
again, and never returned to Washington until March 21, 1953, the day 
before Grace died (JA 47-48). 

At the conclusion of this testimony the appellee rested her case and 
stated to the Court: 

"MR. HOLLAND: Your Honor, at this time, based on the 
law of the Murray and Harrington cases, we are not put¬ 
ting on further evidence. The rest of our witnesses are 
rebuttal. We have shown what under the Murray case 
constitutes a prima facie case. " 

Appellant then made a motion for a directed verdict but it was denied, 
the Judge agreeing that appellee had made a prima facie case under the law 
of Murray v. Gadsden , supra . (JA 53-54) 

Appellant then proceeded with his case and called as his only witness 
himself, Lorin H. Thompson. As stated above, appellant pleaded the af¬ 
firmative defense of the existence of a contract — a unilateral oral agree¬ 
ment composed of acts by the deceased and a promise by the defendant. 

In response to questions concerning the nature of this agreement, the wit¬ 
ness replied: 

’Well, there were several occasions on which I was in 
her room and the conversations were pertaining to her 
health and the medical care that was then being provided 
by the doctor and nurse in the hotel. And I suggested to 
her that Dr. Carr, who was her doctor, had said that she 
should be hospitalized. And I promised to give her ade¬ 
quate hospitalization and . nursing care, and proceeded 
to carry that out." (JA 57) 

The appellant described how he obtained the necessary papers to set 
up the new joint account No. 120-1398 and to transfer the funds from the 
old to the new account. In the presence of a witness the deceased executed 



& 

■f* 

« 







*• 



a 


A ‘ 


¥ 

. I 



* 



* 


•4 



4 * 

* 

4 


f 




the documents and when the new account hook was obtained she delivered 
it to the appellant, saying: 

tT Well, you retain them. " (JA 58-59) 

Thereafter, the deceased expressed a desire to go to the Washington 
Sanitarium and the appellant testified as follows: 

”Q. Did you thereafter make arrangements for her to 
go to the Washington Sanitarium? 

A. 1 did make arrangements and promised to give her 
adequate medical and nursing care at that place. ” 

(JA 58) 

While at the Sanitarium the sister wished to be moved from a semi¬ 
private room into a private room, which appellant arranged. In addition, 
he visited his sister every day and promptly paid all bills. 

At the same time the deceased signed the joint account No. 120- 
1398 card, she executed a power of appointment giving appellant the right 
to use the funds in an individual checking account at The National Metro¬ 
politan Bank. These funds were sufficient to defray all her expenses until 
hie time of death. (JA 60) 

Following this testimony, appellant rested his case; appellee made 
no cross-examination and the Court granted appellee’s motion for a directed 
verdict. 

The foregoing clearly indicates that there was more than ample evi¬ 
dence upon which reasonable men could differ and upon which a jury ver¬ 
dict for the appellant could have been sustained. 

Only one significant issue of fact was resolved by the testimony of 
appellee T s two witnesses, namely, that account No. 120-1398 contained 
funds deposited only by the deceased. Appellant does not deny this fact; 
he as much as admitted the contention in his pre-trial statement (JA 10) 
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The principal and controlling issue was: Did the deceased intend to 
pass title to the funds or intend merely to establish an account for her sole 
convenience. Appellee's witnesses produced not one scintilla of evidence 
as to her intent In fact, the only witness capable of testifying as to the 
deceased's intent, namely, the appellee herself, virtually disqualified 

herself on this vital issue by saying she never saw the deceased within 

* 

five years prior to her death, and further, she knew nothing whatsoever 
concerning the handling of the deceased's affairs by her brother. 

There were many facts produced by both appellee's witnesses and 
appellant's testimony which could sustain a jury's finding that the deceased 
(fid intend some ownership interest to pass prior to her death. 

The deceased was certainly not a woman unfamiliar with the conven¬ 
tional methods of banking and savings and loan accounts. It was apparent 
that she knew the distinction between an individual savings account and a 
joint savings account, because she had an individual account for over twenty 
years prior to converting it into a joint account with her sister, appellee 
herein. She understood the generally accepted meaning and purpose of the 
survivorship terms of a joint account, otherwise why would she have added 
her sister's name in 1948? The sister, appellee, testified that the money 
in the account all belonged to the decedent, that she never made any depos¬ 
its or withdrawals, and within several months thereafter departed to live 
in California (JA 45-46). This account remained unchanged for almost 
five years. Certainly it is clearly arguable that the joint account, identi¬ 
cal to the one involved in this case, could not have been established for 
convenience when the joint owner lived in California. 

Furthermore, if the deceased did not intend to pass title to her brother 
to the money in the new joint account No. 120-1398, then why didn't she 
execute a power of appointment similar to the one with respect to her 
checking account in The National Metropolitan Bank instead of m aking him 
a joint owner with expressly provided rights of survivorship? 
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The signature card itself (JA 72) flatly provided: "halance at death 

i 

of either to the survivor. " Immediately thereunder, Grace G. Thompson 
signed her name. The jury had no opportunity to determine whether she, 
by executing this document, intended that the express provisions of that 
document, should become effective. 

By withdrawing the case from the jury, the Court effectively charac 
terized the above-quoted words as connoting the exact opposite of their 
normal and natural meaning. 

It certainly is not a conclusive presumption of fact that Grace G. 
Thompson intended that the TT balance at death" should not go to the "sur¬ 
vivor. " The very words must indicate the contrary intention. 

Most important, the question of the validity of the unilateral con¬ 
tract, that is, the probative effect of the appellant's evidence as to how 
title to the funds passed, should have been presented to the jury. The 
above statement is undeniable, because no contrary evidence whatsoever 
was offered by appellee either (1) by cross-examination of appellant or 
(2) by rebuttal evidence. 

Appellant respectfully submits that the trial court, in contravention 
of well-established principles of law, usurped the function of the jury by 
directing a verdict for the appellee. 
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n. The Findings Of Fact Show That The Court Mis- 
construed The Basic Issue Of Fact _ 

There was no dispute between the parties that the basic issue in 
this case was whether title of ownership to the funds in account No. 120- 
1398 passed to the defendant by virtue of an agreement. 

That issue was carefully presented to the Court by both parties in 
their pleadings and pre-trial statements, at the bench before trial, and 
in opening statements to the jury. 

A detailed summary of these presentations follows: 

In the complaint, appellee contended: 

" * * * Plaintiff further alleges on information 
and belief that there was never any transfer of the title 
to said funds to said defendant TT (JA 2). 

In his pre-trial statement, appellant raised the affirmative defense 
that title was passed by virtue of an agreement between the deceased and 
appellant, and alleged as consideration (JA 10): 

"The consideration for the transfer by Grace 
was a promise by Lorin to her that he would see that 
proper hospital, nursing and medical care were pro¬ 
vided for Grace as long as she lived, from her funds 
as long as they might last and from his funds if hers 
should be exhausted before her death. " 

Appellee’s pre-trial statement, by way of replication, stated (JA 

9): 


"With respect to defendant Lorin Thompson’s 
reliance upon agreement with the decedent Grace G. 
Thompson, plaintiff denies that any such agreement 
was made, and states in the alternative that if defen¬ 
dant had such an agreement with decedent, the same 
was invalid and unenforceable in that (a) there was a 





failure of consideration therefor, (b) it was procured 
by the undue influence of the said defendant over said 
decedent, and (c) that defendant breached the same. Tt 

After the jury was empaneled, but before opening statements by 
counsel, the Court requested counsel at the bench to clarify their respec¬ 
tive theories of recovery. In response to this request, counsel for appel¬ 
lee stated: 


"MR. HOLLAND: We say in the first instance, 
Your Honor, that the funds of it belong to the decedent, 
the funds going into the account. We say that there was 
never a transfer of ownership to the defendant, Lorin 
Thompson. And if he alleged a contract, we say — 

"THE COURT: No—your contention. I don’t want 
to know how you are going to answer some contention of 
his. 


"MR. HOLLAND: We say there was no transfer of 
ownership, Your Honor; that it was purely a matter of 
convenience. 

* * * * * 

"MR. HOLLAND: There is, if Your Honor please, 
a Murray versus Gadsden decision, involving a joint ac¬ 
count, and we go on the theory of that case — and its pre¬ 
decessor, the Herring case. " (JA 25, 26) ( Harrington 
v. Emmerman , 88 App. D. C. 23) 

The discourse between the Court and counsel for appellant was as 
follows: 


"MR. PRESTON: We contend that a contract, oral 
in form, was entered into between Grace and her brother, 
Lorin, whereby he would see that adequate medical and 
hospital care were provided for her during her illness, 
and as long as she should live, out of her funds so far as 
they would carry, and out of his funds after hers were 
exhausted; and that this transfer was her act, within this 
agreement — one of her acts. 


"The other was to sign over a general power of at¬ 
torney, whereby he could carry out his promises to his 
sister. 

* * * * * 

"THE COURT: * * * Then let me restate your con¬ 
tention. Is it your contention there was an agreement be¬ 
tween the parties that the money was being turned over by 
the deceased to the defendant to be placed in a joint ac¬ 
count, the defendant undertaking to see to it that the de¬ 
ceased^ expenses for medical and hospital care be paid 
in full, and also that upon the death of either the survivor 
was to get the remainder of the fund? Is that the agree¬ 
ment?" (JA 27-29) 

In his opening statement before the jury, appellee stated: 

’The evidence will show the defendant has taken the 
legal position that he had an agreement, a contract, with 
the decedent, and that by virtue of that contract the ac¬ 
count was created through which he claims entitlement. 

The fair preponderance of the evidence produced at the 
trial will show you that there was no such contract; that 
no such contract came into existence. 

T The evidence will show that if the defendants show 
the elements of a contract, that the contract was pro¬ 
duced and procured by taking an undue advantage of the 
decedent, and that the defendant himself failed to perform 
any such contract. * * *” (JA 33) 

Almost the entire opening statement of appellant is devoted to ex¬ 
plaining how the contract came into existence and the terms (JA 33-35). 

Nowhere in the pleadings, pre-trial statements, bench conferences, 
or opening statement of either party was the issue of passage of title by 
gift raised. Nowhere in the testimony of any witness or question by coun¬ 
sel is the word gift mentioned. 

However, despite the efforts of counsel for both parties to present 
clearly to the Court and jury the basic issue of passage of title by contract, 
followed by the introduction of evidence pertaining thereto, the Court made 
the following findings of fact: 
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"Court’s Ruling on Plaintiff’s Motion for Directed 

Verdict 

"THE COURT: The question involved in this case is 
whether the creation of a joint account between the deceased 
and the defendant Thompson was intended as a gift to the 
defendant Thompson. Under Murray against Gadsden the 
burden of proof to establish a gift is on the person claim¬ 
ing it, namely, on the defendant Thompson. The Court 
reaches the conclusion that for two reasons there is no 
evidence establishing such a gift. 

"First, under Section 302 of Title 14 of the District 
of Columbia Code, no judgment may be rendered in favor 
of the plaintiff founded on the uncorroborated testimony 
of the plaintiff as to any transaction with or action , 
declaration or admission of the deceased. It will be re¬ 
called that this provision, which was enacted in 1948, lib¬ 
eralized the pre-existing rule of law which excluded such 
testimony as to conversations or transactions with the de¬ 
ceased. The 1948 statute made such conversations admis¬ 
sible but provided that they must be corroborated, because 
the deceased was not able to speak for himself. The Court 
is of the opinion there is no corroboration here. The doc¬ 
ument establishing the joint account is not corroboration, 
because the matter to be established is the contention that 
there was a gift to Lorin Thompson. The document cre¬ 
ating the joint account does not corroborate that conten¬ 
tion. 


"The second reason for the conclusion the Court is 
reaching is that on the defendant Thompson’s own testi¬ 
mony it does not appear that any gift was intended, but 
that the purpose of creating the joint account was to make 
the money available for use for the benefit of the deceased 
while she was in the hospital and might be unable to sign 
checks or otherwise exercise dominion over the account. 

It does not appear from the defendant’s own testimony 
that there was any gift intended. 

"Under the circumstances and under the rule of the 
Gadsden case—which the Court summarized at the close 
of the plaintiff’s case—the Court is of the opinion that the 
defendant Thompson has not sustained the burden of proof 
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which would tend to show either a gift or a contract by 
which ownership of the joint account was transferred to 
him. Accordingly the Court will direct a verdict in favor 
of the plaintiff against the defendant Thompson, in the sum 
of $5, 500. 00, and will add interest from the date of de¬ 
mand. " 

From the foregoing conclusions of fact, it is apparent that the Court 
misconstrued appellant's theory of recovery - transfer of title by contract. 
Admittedly, the Court mentioned the word ft contract, " when making a rul¬ 
ing of law in the next to the last sentence. But appellant submits that the 
Court used the word only in paraphrasing its interpretation of the law of the 
Gadsden decision: That the burden of proof is on the joint survivor to prove 
a gift or contract. Appellant discusses as point m this erroneous inter¬ 
pretation of the Gadsden decision. 

For further convincing proof that the Court below misconstrued the 
theory of this case, appellant draws this Court's attention to the proceed¬ 
ings before the Court on the motion for new trial and the Court's order 
denying that motion. 

"THE COURT: You will recall, Mr. Preston, that 
I placed my conclusion on two distinct grounds, either one 
of which I deemed was sufficient, standing alone, to sup¬ 
port the conclusion. The first one was this amendment 
to the Dead Man's Statute — and I must say that the point 
you are now making as to that deserves very serious con¬ 
sideration. But even if I were to agree with you as to that, 
we still have the second ground on which I base my deci¬ 
sion, namely, that as a matter of fact there was no proof 
that any gift was intended. And I based that conclusion 
on the defendant's testimony. You will recall my decision 
at the end of the trial. 

"MR. PRESTON: Unfortunately, sir, I have just re¬ 
ceived from the reporter the transcript this morning. I 
don't believe he had time to write up your remarks and 
give them to me. He just gave me the testimony, I be¬ 
lieve, of the executrix. 
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11 THE COURT: The remarks I made were to the fol¬ 
lowing effect. I can refresh your recollection. I said that 
Thompson did not testify that a gift was intended to him, 
or he did not testify to any words of gift. Even if you con¬ 
vince me as to this question as to the construction of the 
Dead Man’s Statute, the other point stands. 

"MR. PRESTON: I believe, if the Court will hear me 
on that point. 

"THE COURT: Yes, I shall hear you. 

"MR. PRESTON: I believe that the case of Murray 
against Gadsden, to which the Court refers, is one in 
which there was a very serious deficiency — 

"THE COURT: Mr. Preston, I based that part of my 
ruling not on Murray against Gadsden but on the testimony 
in the case, and I held there was no evidence of a gift; 
that the defendant himself, accepting his version of the 
transaction, did not testify to a gift, or his testimony was 
that it did not amount to a gift (JA 67-68). 

***** 

"THE COURT: l am going to deny the motion. Ir¬ 
respective of the point now raised, that section 14-302 
of the District of Columbia Code applies only to plaintiffs, 
a point that was not raised by counsel at the trial, the 
other ground on which the Court based his decision is 
sufficient standing alone to warrant the conclusion reached. 
The defendant Thompson’s testimony does not contain any 
words that could be construed as a gift to him from the de¬ 
ceased. There being no gift, under Murray against Gads¬ 
den, the joint account does not create any right of survi¬ 
vorship to the defendant under the circumstances in this 
case. 

"MR. HOLLAND: Would Your Honor hear me one 
additional moment ? The theory of the — 

"THE COURT: I have decided in your favor. If you 
want to convince me I am wrong, I will hear you. 

"MR. HOLLAND: Certainly not, Your Honor. 

’The defendant has talked in terms of a contract, Your 
Honor. 


’THE COURT: Are you trying to convince me that my 
decision should be changed? 

"MR. HOLLAND: You have spoken only of a gift. In 
order that the record show there was a finding of neither 
contract nor gift — 

"THE COURT: I think I will change my decision, if 
you continue to argue against it. 

"MR. HOLLAND: I am sorry, Your Honor. " (JA 
70-71) 

The record speaks for itself; appellant contends that the Court total¬ 
ly misconstrued the theory of this case - contract - and thereby committed 
error. 


HI. The Court Erred In Its Conclusions Of Law. 


A. THE COURT WAS IN ERROR WHEN IT APPLIED SECTION 
302, TITLE 14, OF THE DISTRICT OF COLUMBIA CODE, 

1951 EDITION, TO DEFENDANT’S TESTIMONY IN THIS 
CASE. 

Section 14-302 of the District of Columbia Code, as amended June 
24, 1948, reads as follows: 

"Section 14-302. Testimony of surviving party. 

"In any civil action against a person who, from any cause, 
is legally incapable of testifying, or against the committee, 
trustee, executor, administrator, heir, legatee, devisee, 
assignee, or other representative of a deceased person or 
of the person so incapable of testifying, no judgment or de¬ 
cree shall be rendered in favor of the plaintiff founded on 
the uncorroborated testimony of the plaintiff or of the agent, 
servant, or employee of the plaintiff as to any transaction 
with or action, declaration or admission of the deceased 
or incapable person; and in any such action, if the plain¬ 
tiff or any agent, servant, or employee of the plaintiff 
testifies as to any transaction with or action, declaration, 
or admission of the deceased or incapable person, no entry, 
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memorandum, or declaration, oral or written, by the de¬ 
ceased or incapable person, made while he was capable 
and upon his personal knowledge, shall be excluded as 
hearsay. " (Underscoring supplied.) 

The above Code provision is a complete revision of the old law, 
which read as follows (Sec. 14-302, District of Columbia Code, 1940 Edi¬ 
tion): 


’If one of the original parties to a transaction or 
contract has since the date thereof, died or become in¬ 
sane or otherwise incapable of testifying in relation there¬ 
to, the other party thereto shall not be allowed to testify 
as to any transaction with or declaration or admission of 
the said deceased or otherwise incapable party in any ac¬ 
tion between said other party, or any person claiming under 
him, and the executors, administrators, trustees, heirs, 
devisees, assignees, committee or other person legally 
representing the deceased or otherwise incapable party, 
unless he be first called upon to testify in relation to said 
transaction or declaration or admission by the other party, 
or the opposite party first testify in relation to the same, 
or unless the transaction or contract was made or had with 
an agent of the said deceased or otherwise incapable party 
and said agent testifies in relation thereto. " 

When appellant was testifying as to the agreement arising out of his 
conversations with the deceased, appellee objected to the testimony, on 
the grounds that Section 14-302 requires that any declaration of the dece¬ 
dent must be corroborated, before it can be brought into evidence (JA 57). 

The Court overruled this objection and stated: 

"THE COURT: You know very well they are admis¬ 
sible. Don’t object unless you know you are right. Ob¬ 
jection overruled. You know this is admissible. " (JA 
57-58) 

Counsel for appellant made no further mention of the statute, thinking 
that the Court had properly interpreted the statute and correctly ruled on 
the law. 
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However, when directing the verdict, the Court made the following 
conclusion of law: 

T Tirst, under Section 302 of Title 14 of the District 
of Columbia Code, no judgment may be rendered in favor 
of the plaintiff founded on the uncorroborated testimony 
of the plaintiff as to any transaction with or action, dec¬ 
laration or admission of the deceased. It will be recalled 
that this provision, which was enacted in 1948, libera¬ 
lized the pre-existing rule of law which excluded such 
testimony as to conversations or transactions with the 
deceaseds The 1948 statute made such conversations 
admissible but provided that they must be corroborated, 
because the deceased was not able to speak for himself. 

The Court is of the opinion there is no corroboration 
here. The document establishing the joint account is not 
corroboration, because the matter to be established is 
the contention that there was a gift to Lorin Thompson. 

The document creating the joint account does not corro¬ 
borate that contention. M (JA 62-63) 

This statute is not ambiguous; it provides with perfect clarity: 

"In any civil action against * * * the executor * * * of a deceased per¬ 
son * * * no judgment or decree shall be rendered in favor of the plain ¬ 
tiff founded on the uncorroborated testimony of the plaintiff * * *." 
(Underscoring supplied.) In this case, appellant was the defendant. His 
testimony concerning the deceased's remark was admissible without any 
corroboration. 

The Court inasmuch as admitted its error, when on the motion for 
a new tiral it stated: 

"THE COURT: I am perturbed by the thought that 
I would have a right to construe the word 'plaintiff as 
. meaning 'defendant.' That would be doing violence to the 
English" (JA 66). 

Appellant assigns as reversible error this erroneous conclusion of 
law, the effect of which was to strike out almost all of appellant's testi¬ 
mony concerning the vital issue in this case - the passage of title by virtue 
of an agreement between appellant and the deceased. 


B. THE COURT WAS IN ERROR IN HOLDING THAT 
APPELLEE ESTABLISHED A PRIMA FACIE CASE. 


The Court 1 s second conclusion of law was as follows: 

M Under the circumstances and under the rule of 
the Gadsden case - which the Court summarized at the 
close of the plaintiff 7 s case - the Court is of the opin¬ 
ion that the defendant Thompson has not sustained the 
burden of proof which would tend to show either a gift 
or a contract by which ownership of the joint account 
was transferred to him. Accordingly the Court will 
direct a verdict in favor of the plaintiff against the 
defendant Thompson, in the sum of $5,500.00, and 
will add interest from the date of demand." 

The history of the law of joint accounts in this jurisdiction, ending 
with a consideration of the propriety of the above-stated rule as laid down 
in the Gadsden decision, is fully presented in point IV of this brief. Ap¬ 
pellant contends that the Gadsden rule, requiring the burden of proof as 
to transfer of title to be borne by the survivor, is not applicable under 
the particular facts of this case. 

The survivor in the Gadsden case relied upon Matthew v. Moncrief, 
1943, 77 U.S. App. D. C. 221, 135 F. 2d 645, which established that the 
signature card provided a conclusive presumption, in the absence of fraud, 
of the intention of the parties, and that parol evidence could not be admit¬ 
ted to contradict the clear terms of this written document. 

After overruling the Matthew rule, the Court in the Gadsden case 
sua sponte examined the three methods - gift, contract, trust - by which 
a present interest (title) could have passed to the survivor. 

The Court made the following specific finding in regard to the con¬ 
tract theory: 


"There was no consideration expressed, and none 
pleaded or proved" (91 U.S. App. D.C. 38, 41). 
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The Court then ruled out the second possibility of a trust, and con¬ 
cluded that: 

"We therefore construe Mrs. Gadsden’s theory as 
being that the three deposit agreements were clear ex¬ 
pressions of Mrs. Murray's intention to make gifts to 
her * * *" (p. 43). 

Proceeding only on the gift theory, the Court held: 

Tt We held in the Harrington case that, when a de¬ 
positor creates a joint account for himself and another, 
without consideration, it is presumed to have been done 
for the convenience of the depositor; that the printed form 
was not conclusive between the two individuals as to whe¬ 
ther a present gift had been intended; that whether the 
printed form gave Miss Emmermanapresent interest in the 
account depended upon whether Mrs. Carlin intended to 
make such a gift; that Miss Emmerman had the burden of 
establishing a gift" (p. 44). 

In the case at bar, appellant, Lorin H. Thompson, pleaded and of¬ 
fered evidence of consideration to sustain his contract. Appellant con¬ 
tends that the foregoing holding of the Gadsden decision regarding the bur¬ 
den of proof is limited only to those joint survivors who contend that a 
present interest was passed by a gift; and that when a contract is alleged 
as an affirmative defense, the conventional rules of evidence apply, re¬ 
quiring the plaintiff to go forward with the ultimate burden of proof. 
Sullivan v. Capital Traction Co ., 34App. D. C. 358 (1910). 

In this case, appellant proved but one uncontested fact, namely, that 
all of the funds in account No. 120-1398 belonged to the deceased; appel¬ 
lant made no effort to go forward with the evidence, after appellant had 
presented evidence pursuant to his affirmative defense. 

At the close of appellee T s case, appellant made a motion for a di¬ 
rected verdict, which was overruled (JA 50*54); at the conclusion of his 
own evidence, appellant had no opportunity to renew his motion, because 
of the abrupt manner in which the Court immediately granted appellee's 
motion for a directed verdict (JA 61-62). 
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Appellant fully complied with Rule 50 of Title 28, Federal Rules of 
Civil Procedure, in his motion for a new trial and judgment, notwith¬ 
standing the verdict (JA 14); and, since the case never went to the jury, 
it would appear that this Court could direct that judgment be entered for 
appellant. Stevens v. G. L. Rugo & Sons , 115 F. Supp. 61 (1952); see, 
also, Johnson v. New York, N. H. & H. R. Co ., 344 U.S. 48 (1952). 


IV The Position Taken By This Court In Murray v. Gadsden , 
Which Overruled Twenty Years Of Precedent, That The 
Burden Of Proof Is On The Survivor Should Be Reviewed 
And Clarified. _ 

The Court overruled appellant's motion for a directed verdict at the 
end of appellee's case. In reliance on the Gadsden decision, it stated in 
effect that all the deceased's representative need do to establish a prima 
facie case against the survivor is to prove that funds belonging only to the 
deceased were deposited in the account. The representative may then 
rest his case, and thrust onto the survivor the burden of proving that the 
deceased intended to pass a present interest by either contract, gift or 
trust prior to his death - an extremely difficult burden because one party 
to the transfer is now dead (JA 53- 54, 62). 

This argument begins with a history of the burden of proof rule in 
joint account cases in this jurisdiction. 

In 1931, this Court decided Garrett v. Keister , 61 App. D. C. 25, 

56 F. 2d 909, where the administrator of the estate of a deceased mother 
sued her son. The account card was identical in language to the card in 
this action. Similarly, the son had neither deposited any of his own funds 
nor had he made any withdrawals for his own use. 

The Court stated the issue: 

"Did the declaration of joint ownership in the accounts 
at the Perpetual Building Association constitute a valid 
and completed gift?" 



The Court held; 


Tf Under circumstances of this character, the burden 
of proof is on the one assailing the validity of the trans¬ 
action. 

* * * * * 

f lt is elementary that a joint tenancy may exist in 
personalty as well as in realty, and that a survivorship 
may exist in a bank account or in a special account where 
such is stipulated in the agreement of the parties. 

* * * * * 

"* * * and, in the absence of evidence of fraud, un¬ 
due influence or coercion, the contract, which was a legal 
one, should be upheld. ” (61 App. D. C. 25, 26, 27) 


Next came Quigley v. Quigley , 66 App. D. C. 134, 85 F. 2d 300, 

(1936) wherein the same basic facts existed and the language of the card was 
almost identical. Despite the Court's remark in Murray v. Gadsden , p. 

44, that never before had this Court considered the question of whether by 
executing the joint deposit agreement the original depositor transfers a 
present interest to his designated co-depositor, the Court in the Quigley 
cas e supra summarized the issues before it as follows: 


TT It is alleged that the signature was not placed upon 
the card with any intention on the part of the mother, 
Mary E. Quigley, of either converting the account into 
one of joint ownership with the defendant or of conveying 
to the defendant any right or ownership therein . 


♦ * * * * 

'In the present case the plaintiff relies upon the bald 
averment that it was not the intention of the mother to con ¬ 
vey an interest in this account IT (p. 134-135) (Underscor¬ 
ing supplied) 


The Court found for the survivor by adhering strictly to its prior de¬ 
cision in the Garrett case, supra ; and in doing so definitely decided that it 
is presumed the original depositor intends a present interest be passed 
tQ the co-depositor when the signature card is signed. 





The next case arose in 1943, Matthew v. Moncrief , 77 U.S. App. 

IX C. 221, 135 F. 2d 645, and again the basic factual situation is similar. 
The holding in this case, in effect, carried the rule of presumption in fa¬ 
vor of a transfer to an extreme - it regarded the written terms of the card 
as a conclusive and irrebutable (by parol evidence) expression of the in¬ 
tent of the parties, absent fraud. 

The last chapter in this history was written in Harrington v. Emmer- 
man, 88 U.S. App. D. C. 23, 186 F. 2d 757, (1950), and Murray v. Gads ¬ 
den, supra , (1952). Taken together, these cases have the effect of swinging 
the pendulum of burden of proof to the other extreme . The Court below in 
die case at bar interpreted these two decisions to mean that not only was 
the old rule of presumption in favor of a present transfer of interest to the 
survivor completely abolished, but the card was stripped of all its signi¬ 
ficance 1 and the entire burden placed on the survivor. 

In summary, the deceased’s representative need only come into 
Court, prove that the deceased made all deposits, and rest his case. With 
the best evidence literally buried - the deceased - and the signature card 
of little probative value, the survivor is faced with almost an unsurmount- 
able burden of proof. 


1 As regards the signature card, the lower Court ruled: 

"The document establishing the joint account is not corroboration, because 
the matter to be established is the contention that there was a gift to Lorin Thomp¬ 
son" (Verdict, JA 62, 63; see, also, pp. 53-54). 


Appellant respectfully submits to this Court: 2 

(a) That the Gadsden decision is an accurate and well reasoned 
expression of the law of joint tenancy and the steps needed to 
establish a joint account with rights of survivorship. 

(b) However, if the lower court’s interpretation regarding the 
Gadsden rule of burden of proof is correct, the law in this 
jurisdiction is contrary to the majority trend in other juris¬ 
dictions, which follow the more realistic approach to the 
problem. 

The problem is an appalling one to study for there are literally hun¬ 
dreds of cases, the bulk of which are bitter, acrimonius fights between 
members of a family. The factual situations are invariably depressing, 
the parties relatively unlearned, and the sums involved — although often 
a life savings — modest in size. The Courts have met this challenge, 
but not without great difficulty. An ideal example is Judge Miller’s sua 
sponte approach in the Gadsden case. On the one hand is the duty to pro¬ 
tect the dignity of the legal aspects of a contract, trust or gift when trying 


Ip. arriving at his decision, appellant found the following source material most helpful: 
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48 C.J.S. 924. 

1 Rutgers L. Rev. 317 (1947). 
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to piece together the scraps of evidence into some semblance of a present 
transfer of title, and on the other hand is the duty to try and perfect the 
intent of the deceased. In general, the Courts assume that a man intends 
the natural consequences of his acts to occur and when he selects that type 
of an account containing those words — "joint with survivorship" — which 
have been a part of his language from the earliest common law, he intends 
that some present interest should pass to his designated joint owner. One 
of the best examples of how widely understood is the term "joint with sur¬ 
vivorship" was the victory bond program during World War n, where the 
U. S. Government provided a savings plan for millions of people and en¬ 
couraged them to to make the bonds "payable to joint survivor." But there 
are those few, so unlearned, who do not intend that the survivor take. 

They also must be protected; but how ? 

The answer lies not in the hopeless confusion of conflicting case law. 
Because of the slight variance in wording on the cards, because of the 
three methods of transferring title — contract, trust and gift — each with 
its own several requisite steps, there are literally a myriad of factual 
situations that can arise. And not to mention how sound judicial reason¬ 
ing weakens under the hidden emotions. Given almost any basic set of 
facts, equally sound decisions supporting divergent views can be found. 

In the opinion of the appellant there is one source, which not being 
bound by stare decisis and technical precedents, clearly reflects a rea¬ 
listic approach to the problem — the trend of the statute law. The legis¬ 
latures are aware that there is no better example than this field of law 
to apply the maximum: Each case must be decided on its own facts. But 
there is a vital need to provide some uniformity and a simple method is 
available. Many states have enacted statutes which provide a rule of sub¬ 
stantive evidence law and affix some degree of presumption to the dece¬ 
dents act of signing a card which clearly specifies joint survivorship. 
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At the present time nine states have on their statute books laws, 3 
which provide in general, that a deposit made by any person in the name 

of such depositor and another person, and in form to be paid to either 

% 

or the survivor of them, shall become the property of such persons as 
joint tenants. In New York a deposit made in a savings bank in such form 
creates a conclusive presumption of joint tenancy; 4 Nevada 5 and Washing¬ 
ton 6 have similar statutes. A second statute in New York raises a rebut¬ 
table presumption of joint tenancy when the deposit is made in other than 
a savings institution. 7 Arkansas, 8 California, 9 Colorado, 10 Michigan, 11 
Missouri, 12 and West Virginia 13 follow this type of New York statute. 

In five more jurisdictions special statutes have been enacted to de¬ 
termine the rights of the survivor to a joint account. Most of these enact¬ 
ments were adopted for the express purpose 14 of overruling a court deci¬ 
sion which had denied survivorship in a particular case and provide in 
effect some degree of a presumption in favor of the survivor. 

Four additional jurisdictions have interpreted their form of the con¬ 
ventional "Bank Protection Act" 15 as not only enacted to protect the finan¬ 
cial institution but also an aid to determine the rights of the survivor. 16 

”3 These statutes are to be distinguished from the one found in Sec. 26-201 of the D. C. Code which is 
designed to protect the financial institution; each state in the Union has a statute like this one except Ken¬ 
tucky and it is popularly called "The Bank Protection Type of Statute. N 

4 N.Y. Banking law Sec. 239. 

5 Nev. Comp. Laws Sec. 743 (1929) as amend, stats. 1931, c. 131 Sec. 1. 

6 Wash. Rev. Code Sec. 30.20.010(1952). 

7 N.Y. Banking Law Sec. 134, 171(3). 

8 Ark. Stat. Sec. 67-521(1947). 

9 Cal. Bank Code c. 7 Sec. 852 (1949). 

10 Colo. Stat. Ann. c 18. Sec. 45(1935). 

11 Mich. Comp. Laws Sec. 487.703(1948). 

12 Mo. Rev. Stat. Ann. Sec. 7996 (West 1939). 

13 West Va. Code Sec. 3205(1943). 

1 4 Ala. Code, tit. 5 Sec. 128 (2a) (Supp. 1949). 

Me. Rev. Stat. c. 55 Sec. 36(1944) 

Vt. Rev. Stat. Sec. 8780 (1947) 

Ill. Rev. Stat. c. 76 Sec. 2 (1951) 

N.J. Stat. Ann. Sec. 17.9A-218 (Supp. 1952) 

15 See note 3, supra. 

16 O’Brien v. Bieggar . 233 Iowa 1179, 11 N.W. 2d 412 (1943); Estate of Staver . 218 Wis. 114, 260 
N.W. 655(1935); Dyste v. Farmers & Mechanics Bank . 179 Minn. 430 , 229 N.W. 865(1930); In re Lewis 
Estate , 194 Miss. 480, 13 So. 2d 20 (1943); Estate of Johnson , 116 Neb. 686. 218 N.W. 739 (1928); 
McConnell v. McCook Nat. Bank of McCook , 142 Neb. 451, 6 N.W. 2d 599 (1942). 
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This widespread statutory recognition of the general principle that 
when a person signs a card with survivorship language he intends the na¬ 
tural consequences of his act to occur, has been followed by many courts. 

It only remains for the Court to decide just how strong the presumption will 
be. There are two extremes: 

1) The strict type New York Savings Bank statute that the pre¬ 
sumption is conclusive and irrebuttable, absent fraud. This 
was the former rule in the District of Columbia as laid down 
by the Matthew v. Moncrief , supra , decision. 

2) The present rule of the Gadsden decision, as interpreted by 
Judge Holtzoff, that the card is no evidence of the deceased's 
intent to pass a present interest and the burden is entirely on 
the survivor. 

The first extreme places an unfair hardship on those few, so un¬ 
learned, who did not intend for the survivor to take. The Gadsden deci¬ 
sion followed the better view in overruling this position and permitting 
parol evidence to be admitted to prove the actual intent of the deceased. 
However, if the Gadsden decision swung the rule to the other extreme and 
removed all presumptive significance of the card, it then virtually pro¬ 
vides an invitation for the most undesirable type of family litigation. For 
in effect, the court says that there is a presumption against the literal 
meaning of the words on the card. It places on executors and administrators 
a tremendous decision, for if they find an account among the deceased's as¬ 
sets into which he deposited all of the funds, and knowing the presumption 
against the literal terms of the card, can they assume the responsibility 
of allowing the survivor to take without first carrying the great burden of 
proof in a court suit? 17 

17 The State of Virginia, faced with a similar situation in their case law, passed a statute specifically 
exonerating fiduciaries from this great responsibility. Sec. 64-131.1, Code of Virginia, 1950 Ed.; see, 
also. Decision, 41 Va. L. Rev. 1004. 
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In the opinion of the appellant it would seem wise for this court to 
lay down a middle view in accord with the prevailing trend of legislation 
and judicial decision. A rebuttable presumption should be attached to a 
card, providing in clear terms for survivorship, that the deceased in¬ 
tended to pass some interest prior to his death. Then the deceased T s repre¬ 
sentative would be required to prove, using parol evidence where necessary, 
two issues of fact: 

a) That the account contained only funds deposited by the de¬ 
ceased. 

b) That the clear intent of the deceased was to establish an 
account for his sole convenience and not to pass a present 
interest to the survivor; thus overcoming the presumption. 

If in the opinion of the trial judge the claimant meets this burden, 
the burden of going forward with the evidence should shift to the survivor 
aid he must show by an affirmative defense just how a present interest 
lassed, using either the contract, gift or trust theory. 

CONCLUSION 

Appellant contends that it has justifiably represented several grounds 
upon which this Court should reverse the judgment of the lower Court and 
remand this case for a new trial or in the alternative direct that judgment 
be entered for the appellant. 

First, there was sufficient evidence from which the jury could have 
concluded that the deceased intended to pass a present interest to the funds 
to the survivor by virtue of an oral agreement. Secondly, the Court er¬ 
roneously interpreted the "Dead Man's Statute" as excluding much of the 
appellant’s testimony and also based the direction of the verdict on one 
issue of fact that was not even presented by either party. 
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However, the most significant question presented by this case is the 
proper scope to be given the rule of burden of proof laid down by Murray v. 
Gadsden. The basic factual situation set out in the case at bar — all funds 
deposited by one person and the only written evidence being the signature 
card — is duplicated often in the conventional private lives of many indi¬ 
viduals in this jurisdiction. In order to properly limit the bringing of 
this most undesirable type of family law suit, it is respectfully urged 
that this Court adopt the prevailing trend of statutes and decisions and 
attach a rebuttable presumption to the literal meaning of the words "to 
be theirs as joint owners, subject to order of either, and balance at 
death of either to the survivor," and thereby more equally protect both 
the majority who intend to pass a present interest and the unlearned 

« 

minority who do not. 

Respectfully submitted, 

JOHN WILLIAM WARNER, JR. 

Folger Building 

725 - 15th Street, N. W. 

Washington, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Division 


MINNIE F. THOMPSON 
Bellevue Hotel 
15 E Street, N.W. 

Washington, D. C., 

Plaintiff, 

vs 

LORINH. THOMPSON 
3861 Newark St., N.W. 

Washington, D.C. 

-and- 

PERPETUAL BUILDING ASSOCIATION 
11th and E Streets, N.W. 

Washington, D. C., 

Defendants. 


) 

) 

) 

) 

) 

> 

> 

) 

) 

) 

) 

> 

) 

> 

) 


[Filed May 27, 1953]- 


CivU Action No. 2409-'53 


COMPLAINT FOR MONEY DUE AND FOR 
INJUNCTION 

The plaintiff represents unto this Honorable Court as follows: 

1. The amount here in controversy is in excess of $3,000.00 
and the Court has jurisdiction of this cause. 

2. That the plaintiff, a citizen of the United States and a resident 
of the District of Columbia, is an heir at law and a next of kin of Grace 
G. Thompson, a resident of the District of Columbia who died on March 
22, 1953, leaving a will in which the plaintiff is designated as executrix. 

3. The defendant Lor in H. Thompson is a citizen of the United 
States, a resident of the District of Columbia, and is sued as more par¬ 
ticularly hereinafter set forth. 

4. The defendant Perpetual Building Association is an associa¬ 
tion doing business in the District of Columbia and is sued as the holder 
of funds hereinafter mentioned. 


5. That the plaintiff alleges upon information and belief that the 
funds on deposit with the defendant Perpetual Building Association in 
Account No. 120-1398 in the names of said decedent and the defendant 
Lorin H. Thompson were solely the funds of said decedent Plaintiff 
further alleges on information and belief that there was never any trans¬ 
fer of the title to said funds to said defendant. Plaintiff states upon in¬ 
formation and belief that the amount on deposit in said account at the 
time of the death of the aforementioned Grace G. Thompson was approx¬ 
imately $5,500.00 but that certain amounts thereof have been withdrawn 
by the defendant Lorin H. Thompson. 

6. That plaintiff is presently taking appropriate steps for her ap¬ 
pointment as executrix of the estate of said decedent, pending which this 
action is brought. 

7. That although def endant Lorin H. Thompson has been put on notice 
of the claim by the estate of Grace G. Thompson and by the plaintiff here¬ 
in, he has refused to acknowledge that said fund is the property of the es¬ 
tate of Grace G. Thompson and himself makes claim to the same and has 
proceeded to exercise dominion over the same. 

8. That if said funds are withdrawn prior to an adjudication of the 
entitlement thereto, plaintiff and the estate of Grace G. Thompson will 
suffer irreparable injury. If the portions of the said account which have 
been withdrawn by the defendant are disposed of by him prior to an adju¬ 
dication as to the entitlement thereto, plaintiff and the estate of Grace G. 
Thompson will suffer irreparable injury. 

WHEREFORE, plaintiff demands 

1. That judgment be entered herein awarding her, upon her ap¬ 
pointment as executrix, the funds on deposit in said Account No. 120 - 
1398 in said Perpetual Building Association. 

2. That judgment be entered herein awarding her the funds which 

3 have been withdrawn from said account by the defendant. 

3. That pending adjudication as to entitlement to said funds, the 
defendant Lorin H. Thompson be enjoined from withdrawing, and the 
defendant Perpetual Building Association from permitting withdrawal, of 





any funds from the aforesaid account, and that the defendant Lorin H. Thomp¬ 
son be enjoined from disposing of any funds which have been withdrawn by 
him from said account since the death of the said Grace G. Thompson, 

And for such other and further relief as to the Court may seem just 
and proper. 

/S/ Minnie F. Thompson 

DISTRICT OF COLUMBIA, ss: 

Minnie F. Thompson, being first duly sworn upon oath, deposes 
and says that she has read the foregoing complaint by her subscribed, and 
that the matters and things set forth as of her personal knowledge are true 
and those set forth upon information and belief she believes to be true. 

/S/ Minnie F. Thompson 

Subscribed and sworn to before me this 26th day of May, 1953 

/S/ Lillian A. Trammell 
Notary Public, D.C. 

My commission empires 2-28-58. 

* * * 

By Harvey H. Holland, Jr. 

Attorney for Plaintiff 
501 Tower Bldg. 

Washington 5, D. C. 

JURY DEMAND 

Plaintiff, through her counsel, demands jury trial in the above case on 
the issues therein tryable by jury. 

/S/ Harvey H. Holland, Jr. 


12 [Filed June 13, 1953] 

ANSWER OF DEFENDANT, PERPETUAL 
BUILDING ASSOCIATION 

The defendant, Perpetual Building Association, through its attor¬ 
ney, makes Answer to the numbered paragraphs of the Complaint ex¬ 
hibited against it as follows: 

1, 3 and 4. Defendant admits the allegations of these paragraphs. 
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2. Defendant has no knowledge as to the allegations stated and, 
therefor, neither admits nor denies them. 

5. Defendant neither admits nor denies that the funds on deposit 
were solely the funds of said decedent and, further, neither admits nor 
denies that there was never any transfer of the title to said funds to de¬ 
fendant Thompson, but demands strict proof thereof. Defendant admits 
that at one time the amount on deposit was approximately $5,500.00 and 
that certain amounts have been withdrawn by defendant Thompson. 

6 and 8. Defendant has no knowledge as to the allegations stated 
in these paragraphs but demands strict proof thereof. 

7. Defendant admits defendant Thompson has made claim to the 
fund on deposit and has exercised dominion over the same. 

FOR FURTHER ANSWER, Defendant states as follows: 

1. On February 28, 1948, account No. 50-1100, in the name of 

Grace G. Thompson, was made into a joint account in the names of 

Grace G. Thompson or Minnie F. Thompson, or survivor, the balance 
in said account on February 18, 1953, being $6,515.21. 

2. On February 18,. 1953, in accordance with a written authori¬ 
zation signed by Minnie F. Thompson, a copy thereof being annexed here¬ 
to, funds were withdrawn from account No. 50-1100 and used to open ac¬ 
count No. 120-1398 in the name of Grace G. Thompson or Lorin H. 
Thompson or survivor, as joint owners, in the amount of $5,500.00 a 
copy of the signature card used to open said account being attached hereto. 

3. Upon notice of an alleged claim to the fund served on defendant 
by counsel for plaintiff on or about May 12, 1953, defendant blocked 
said account No. 120-1398 and has refused to permit withdrawals there¬ 
from by anyone. 

WHEREFORE, defendant Perpetual Building Association respectfully 
prays the Court: 

1. That it be authorized and directed by the Court to refuse, until 
further authorized and directed by the Court, to pay any person whatso¬ 
ever any amount from the said joint account No. 120-1398. 
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2. That the Court determine the ownership of the amount which 
was in said joint account No. 120-1398 on the date of the death of Grace 
M. Thompson. 

3. And for such other and further relief as to the Court may seem 

just. 

/S/ Samuel Scrivener, Jr. 

Attorney for Defendant 
* * * * * 

(CERTIFICATE OF SERVICE) 

* * * 


Bellevue Hotel 
15 E Street, N.W. 
Washington, D. C. 


Written Authorization 
Perpetual Building Association 
Eleventh & E. Street, N.W. 

Washington, D.C. 

Gentlemen: 

This will serve to introduce to you, my brother Lorin H. Thomp¬ 
son of 3861 Newark Street, N.W., Washington, D. C. * whom I wish to 
join with me as owner of a new account which you are hereby requested 
to open in our joint names, in the amount of $5,500.00 taking this amount 
from my present account #50-1100 and charging it accordingly. 

Very truly yours. 


Witness: Anna M. Anderson 
Feb. 17, 1953 


/S/ Grace 
Grace G. Thompson 
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Signature Card 

Thompson: Grace G or Lor in H or sur 

PERPETUAL BUILDING ASSOCIATION 
of the District of Columbia 

subject to all the provisions of its Constitution and By-Laws, from the 
18th day of February, 1953, and the account in Series 120-1398 to be 
theirs as joint owners, subject to order of either, and balance at death 
of either to the survivor. Signed in duplicate. 


Name /S/ 

Address 

Name /S/ 

Address 

Witness /S/ 


Grace G. Thompson 
15 E Street, N.W. 

Lor in H. Thompson 
3861 - Newark St., N.W. 

Anna M. Anderson 


29 l Filed Oct. 12, 1953] 

ANSWER TO COMPLAINT FOR MONEY DUE AND FOR 

INJUNCTION 
First Defense 

1. The defendant, Thompson, admits that the amount in contro¬ 
versy, as alleged in the complaint, exceeds $3,000 and that this Court 
has jurisdiction of the subject matter of the suit. 

2, 3 and 4. The defendant, Thompson, admits the allegations con¬ 
tained in paragraphs 2, 3 and 4 of the complaint. 

5. The defendant admits that the amount on deposit with the defen¬ 
dant, Perpetual Building Association, in Account No. 120-1398 was ap¬ 
proximately $5,500.00 at the time of the death of Grace G. Thompson 
and that the defendant, Thompson, has made a withdrawal from said ac¬ 
count. The defendant, Thompson, states that said withdrawal was made 
by him in full accord with his legal rights of ownership of said fund as 
surviving joint owner or joint tenant. The defendant, Thompson, Genies 
all the other allegations of paragraph 5 of the complaint. 

6. The defendant, Thompson, is without information sufficient to 
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form a belief as to the truth of the allegations contained in paragraph 6 
of the complaint. 

7. The defendant, Thompson, admits the facts alleged in paragraph 
7 of the complaint, and further states that the fund in question belongs to 
him in fact and at law. 

8. The defendant, Thompson, denies the allegations contained in 
paragraph 8 of the complaint. 

Second Defense 

The plaintiff has failed to state a claim upon which relief can be 
granted. 

Third Defense 

At the time of the filing of the complaint in this action, the plaintiff 
was not entitled to the relief prayed for since she was neither the Executor 
nor the Administrator of the Estate of Grace G. Thompson, deceased. 

WHEREFORE, the defendant, Thompson, demands that judgment be 
entered denying all the prayers of the complaint and awarding him his costs 
and reasonable attorney's fee in this action. 

/S/ Lorin H. Thompson 

FLANNERY, CRAIGHILL & AIELLO 
by Murray Preston 
Attorneys for Defendant, 

Lorin H. Thompson. 

DISTRICT OF COLUMBIA, ss: 

I, Lorin H. Thompson, being first duly sworn, on oath depose and 
say that I have read the foregoing Answer by me subscribed and know the 
contents thereof; that the facts therein stated upon my personal knowledge 
are true, and that those stated upon information and belief I believe to be 
true. 

/S/ Lorin H. Thompson 

Subscribed and sworn to before this 9th day of October, 1953. 

/S /1 Elizabeth Maynard, Notary Public 

D.C. 

CERTIFICATE OF SERVICE 
♦ * * 
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PRETRIAL PROCEEDINGS 


K 


Statement of Nature of Case: ^ ^ 1955] 

Attached herewith are the pretrial statements of the P and both 

D’s. 

Official records of the Perpetual Building Asso. of Grace Thompson 
and Lor in H. Thompson and also of Grace Thompson and Minnie Thomp¬ 
son may be admitted without formal proof. 

The Power of Attorney signed by the Pretrial Judge may be admitted 

* 

without formal proof. 

Attorneys authorized to act: /S/ Edward M. Curran Pretrial 

/S/ Harvey H. Holland, Attorney for Plaintiff Judge 

/S/ Murray Preston, Attorney for Defendant Thompson 

/S/ Samuel Scrivener, Jr., Attorney for Defendant 

Perpetual Building Assn. 

October 24, 1955 


37 [Filed Oct. 24, 1955] 

PRE-TRIAL STATEMENT OF PLAINTIFF 
Plaintiff, executrix of the estate of Grace G. Thompson, deceased, 
brought this action against the defendant Lor in H. Thompson to- obtain funds 
in the amount of $5,500.00, which amount represents the balance of a 
joint account (Acct. No. 120-1398) in the defendant Perpetual Building 
Association in the names of the decedent and the defendant Lorin H. Thomp¬ 
son, brother of decedent. Said joint account was created approximately 
five weeks prior to the death of Grace G. Thompson with funds belonging 
solely to said Grace G. Thompson. Shortly after the death of Grace G. 
Thompson, the defendant Lorin H. Thompson withdrew $1,500.00 from 
said joint account before being enjoined by this court from withdrawing 
the balance of $4,000.00. 

Plaintiff claims that the aforementioned funds were at all times 
solely the funds of said Grace G. Thompson and that said funds now be¬ 
long to her estate, and there was no transfer of title thereto or interest 
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therein to the defendant Lor in Thompson, and denies that he is entitled 
to any portion of the $5,500.00. 

With respect to defendant Lor in Thompsons reliance upon an oral 
agreement with the decedent Grace G. Thompson, plaintiff denies that 
any such agreement was made, and states in the alternative that if defen¬ 
dant had such an agreement with decedent, the same was invalid and un- 
38 enforceable in that (a) there was a failure of consideration therefor, 

(b) it was procured by the undue influence of the said defendant over said 
decedent, and (c) that defendant breached the same. 

Motion to Amend: Plaintiff asks leave to amend her complaint to 
show that she is now the duly appointed and acting executrix of the estate 
of Grace G. Thompson, deceased, being Administration No. 83,399 in 
the United States District Court for the District of Columbia, Holding a 
Probate Court. 

Stipulations Requested : 

1. That the plaintiff, Minnie F. Thompson, is the duly appointed 
and acting executrix of the estate of Grace G. Thompson, deceased. 

2. That the case be specially set for trial between January 15th 
and 30th, 1956, by reason of the necessity for the plaintiff, who is al¬ 
most 80 years old, to come from the state of Washington for the trial. 

WILKES & ARTIS 

by Harvey H. Holland, Jr. 

Counsel for Plaintiff 


39 [Filed Oct. 24, 1955] 

PRETRIAL STATEMENTS OF DEFENDANT 
LORINH. THOMPSON 

This case involves a claim on behalf of a decedent's estate to the 
balance in a joint building and loan account as against the surviving joint 


owner. 
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The Facts 

In February 1953, Grace G. Thompson was an elderly maiden lady 
living alone at the Bellevue Hotel in Washington. 

Her brother, the defendant Lorin H. Thompson, was notified that 
she was ill. 

On February 17, 1953, Grace, in the presence of Lorin and of 
Anna M. Anderson, signed a letter, prepared at her request, ordering 
that $5,500 from a joint account she and her sister Minnie (the plaintiff 
herein) had at Perpetual Building Association be transferred into a new 
account, joint with Lorin. She also signed a general power of attorney to 
Lorin on the same day. 

The following day, both Grace and Lorin signed the agreement with 
Perpetual, providing for right of survivorship. 

The consideration for the transfer by Grace was a promise by Lorin 
to her that he would see that proper hospital, nursing and medical care 
were provided for Grace as long as she lived, from her funds as long 

as they might last and from his funds if hers should be exhausted 
before her death. 

Lorin delivered the letter to Perpetual, had the new account set up, 
and so informed Grace. She approved. 

Thereafter, Lorin continuously looked after Grace’s welfare and saw 
to it that the best available medical, nursing and hospital care was pro¬ 
vided for Grace, all in accordance with his promise. 

When Grace died on March 22, 1953, the original $5,500 deposit in 
the new joint account was still intact, because other funds had been avail¬ 
able to defray the current costs of Grace’s illness. 

Thereafter, Lorin withdrew $1,500 from the account, to cover final 
bills for hospitalization and medical care and funeral expenses he had under 
taken personally on behalf of Grace. 

The Issue 

The issue raised by the complaint and answer is whether defendant 
Lorin H. Thompson was and is entitled to all of the funds in the Perpetual 
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account on the date of the death of Grace by right of survivorship. 

FLANNERY, CRAIGHILL & AIELLO 

By Murray Preston 

Attorneys for Defendant 
LorinH. Thompson 


41 l Filed Oct. 24, 1955] 

PRE-TRIAL STATEMENT OF DEFENDANT 
PERPETUAL BUILDING ASSOCIATION 
Prior to February 18, 1953, Grace G. Thompson and Minnie F. 
Thompson were joint owners of Account No. 50-1100 in Perpetual Build¬ 
ing Association, the balance in said account on that date being $6,515.21. 
The funds on deposit were subject to the order of either. 

On February 18, 1953, pursuant to a letter addressed to Perpetual 
Building Association and signed by Grace G. Thompson, the sum of 
$5500. was withdrawn from said account. The money was transferred 
to a new account, No. 120-1398, in the name of Grace G. Thompson or 
Lorin H. Thompson or survivor, as joint owners, the signature card re¬ 
quired to be signed by the parties upon the opening of a new account being 
witnessed by one An na M. Anderson. 

Subsequent to February 18, 1953, on May 26, 1953, LorinH. Thom¬ 
pson made one withdrawal from said account. After notice of a controversy 
as to the title to the funds on deposit, the account was blocked. No with¬ 
drawals have since been made. 

/S/ Samuel Scrivener, Jr. 

Attorney for Defendant 
Perpetual Building 
Association 
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44 [ Filed Oct. 24, 1955] 

ORDER GRANTING LEAVE TO AMEND COMPLAINT 
Upon consideration of the oral motion of counsel for the plaintiff, 
made in open court, for leave to amend the complaint filed herein to 
show that the plaintiff is the duly appointed and acting executrix of the 
estate of Grace G. Thompson, deceased, being Administration No. 83,399 
in the United States District Court for the District of Columbia, Holding a 
Probate Court, it is by the Court this 24th day of October, 1955 
ORDERED: 

That the complaint be and it hereby is amended to show that the 
Plaintiff, Minnie F. Thompson, is the duly-appointed and acting execu¬ 
trix of the Estate of Grace G. Thompson, deceased. 

! /S/ Edward M. Curran 

JUDGE 


64 [Filed Dec. 2, 1955] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 1st day of December, 
1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (names of jurors * * * *) who, after hav¬ 

ing been duly sworn to well and truly try the issues between MINNIE F. 
THOMPSON, plaintiff and LORIN H. THOMPSON, & ERNEST A. THOMAS, 
Treasurer of Perpetual Building Association, defendants, and after this 
cause is heard and given to the jury in charge, they upon their oath say 
this 2nd day of December, 1955, that they find the issues aforesaid in 
favor of the plaintiff against defendant Lorin H. Thompson and that the 
money payable to him by the defendant Lorin H. Thompson by reason of 
the premises is the sum of $5, 500.00 (By direction of the Court). 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
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defendant Lor in H. Thompson the sum of Fifty five hundred dollars, 

($5,500.00) with interest from date of demand, together with costs, by 
direction of the Court. Harry M. Hull, Clerk 

By direction of By John F. Burke, Deputy Clerk. 

Judge ALEXANDER HOLTZOFF 


65 [Filed Dec. 2, 1955] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 1st day of December, 
1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (names of jurors * * * i *) who, after been duly sworn 

to well and truly try the issues between MINNIE F. THOMPSON, plaintiff 
and LORIN H. THOMPSON and ERNEST A. THOMAS, Treasurer of Per¬ 
petual Building Association, defendants and after this cause is heard and 
given to the jury in charge, they upon their oath say this 2nd day of 
December, 1955, that they find for the defendant, Ernest A. Thomas, 
Treasurer of Perpetual Building Association against said plaintiff, by 
direction of the Court. 

WHEREFORE, it is adjudged that/pfa?ntiff take nothing by this action, 
that said defendant Ernest A. Thomas, Treasurer of Perpetual Building 
Association go hence without day, be for nothing held and recover of 
plaintiff his costs of defense. Harry M. Hull, Clerk, 

By direction of By John F. Burke, Deputy Clerk. 

Judge ALEXANDER HOLTZOFF 
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66 [Filed Dec. 9, 1955] 

MOTION OF DEFENDANT THOMPSON FOR NEW 
TRIAL 

Comes now the defendant Lorin H. Thompson and moves this Hon¬ 
orable Court to set aside the verdict entered in this cause and to grant a 
new trial, on the ground that the Court erred in directing a verdict for 
the plaintiff. 

In the alternative, defendant Thompson, who moved the Court for 
a directed verdict in his favor, now moves that the Court enter a judg¬ 
ment in his favor, notwithstanding the verdict. 

FLANNERY, CRAIGHILL & AIELLO 

By Murray Preston 

Attorneys for defendant 
Lorin H. Thompson 

(CERTIFICATE OF SERVICE) 

* * * 


73 [Filed Dec. 7, 1955] 

ORDER GRANTING LEAVE TO AMEND COM¬ 
PLAINT 

Upon consideration of the oral motion of counsel for the plaintiff, 
made in open court and prior to the commencement of the trial of this 
action, for leave to amend the complaint filed herein to show that the 
plaintiff, Minnie F. Thompson, is the duly appointed and acting execu¬ 
trix of the estate of Grace G. Thompson, deceased, in Administration No. 
83,399 in the United States District Court for the District of Columbia, 


Holding a Probate Court, and to further amend the complaint so as to 
substitute Ernest A. Thomas, Treasurer of the Perpetual Building As¬ 
sociation, in the place and stead of Perpetual Building Association, as 
a defendant herein, it is by the Court this 7th day of December, 1955. 
ORDERED: 

That the complaint be and it hereby is amended as follows: 

(1) The caption of the complaint is amended by adding after the 
name, Minnie F. Thompson, the words executrix of the estate of Grace 
G. Thompson, deceased. TT 

(2) The following paragraph is to be substituted for Paragraph 2 of 
the original complaint: 

"2. The plaintiff is a citizen of the United States and a resi¬ 
dent of the District of Columbia and is the duly appointed and quali¬ 
fied executrix of the estate of Grace G. Thompson, deceased, in 
Administration No. 83, 399 in the United States District Court for 
the District of Columbia, Holding a Probate Court. " 

(3) The caption of the complaint is amended by deleting therefrom 
"Perpetual Building Association" and substituting therefor "Ernest A. 
Thomas, Treasurer, Perpetual Building Association, 11th and E Streets, 
N. W., Washington, D. C." 

(4) The following paragraph is to be substituted for Paragraph 4 of 
the original complaint: 

"4. The defendant Ernest A. Thomas is the treasurer of the 
Perpetual Building Association. " 

/&/ ALEXANDER HOLTZOFF 
JUDGE 

No Objection 

/S/ Murray Preston, Attorney for 
Defendant Thompson 

/S/ Samuel Scrivener, Jr., Attorney for 
Perpetual Building Association 
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38 l Filed Dec. 19, 1955] 

ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon the coming on for hearing of the motion filed herein by Lorin 
H. Thompson, defendant, for a new trial, it is this 19th day of December, 
1955, ordered that said motion be, and the same is hereby overruled. 

Harry M. Hull, Clerk 

By direction of ■ By John F. Burke, Deputy Cleric 

ALEXANDER HOLTZOFF 
Judge 


81 [Filed Jan. 18, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 18th day of January, 1956, that the 
defendant, Lorin H. Thompson, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 19th day of December, 1955 in favor of the plaintiff against 
said defendant. 

/S/ JohnW. Warner, Jr. 

Attorney for defendant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 Washington, D. C. 

Thursday, December 1, 1955 

This action came on for trial at 12:10 p.m. today before Judge 
ALEXANDER HOLTZOFF and a jury. 

Appearances: 

For plaintiff: 

Mr. HARVEY H. HOLLAND, JR. 

Mr. GEORGE A. GLASGOW 

For defendant Lorin H. Thompson: 

Mr. MURRAY PRESTON 

Mr. JOHNW. WARNER, JR. 

For defendant Perpetual Building Association: 

Mr. SAMUEL SCRIVENER, JR. 

****** 

23 THE COURT: So much for that, gentlemen. Now I want to ask you, 
Mr. Holland and Mr. Glasgow, another question. It is not clear to me 
from the pretrial statement just what your theory is as to the basis on 
which you contend that this joint account reverts to the estate. 

MR. HOLLAND: We say in the first instance, Your Honor, that the 
funds of it belong to the decedent, the funds going into the account. We 
say that there was never a transfer of ownership to the defendant, Lorin 
Thompson. And if he alleged a contract, we say — 

THE COURT: No — your contention. I don’t want to know how you 
are going to answer some contention of his. 

MR. HOLLAND: We say there was no transfer of ownership, Your 
Honor; that it was purely a matter of convenience. 

24 THE COURT: You gave me a negative. Tell me what you contend. 

MR. HOLLAND: We say the account was created solely as a matter 

of convenience, so that the defendant might pay the expenses of the decedent, 
Grace Thompson. 

THE COURT: In other words, you do not base your claim on any 
theory that the survivor of the two pei'sorfs in whose names the joint 
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account runs inherits the whole account. You don’t base your contention 
on any such theory as that, do you ? 

MR. HOLLAND: We deny that that is the fact here. That of course 
would be his contention, as a right of survivorship. 

THE COURT: I see. 

MR. HOLLAND: There is, if Your Honor please, a Murray versus 
Gadsden decision, involving a joint account, and we go on the theory of 
that case — and its predecessor, the Herring case. 

THE COURT: That case held, did it not, that ordinarily the survi¬ 
vor takes all? 

MR. HOLLAND: No, Your Honor. It held that the joint account 
cards themselves constituted something like a contract between the de¬ 
positing parties, on the one hand, and the bank; that it did not bear on the 
agreement between the parties themselves, the joint holders; and that it 
25 was presumed — 

THE COURT: Yes; what is the presumption? 

MR. HOLLAND: It is presumed that it was created for the conven¬ 
ience. The starting point was that all the funds have to be the funds of 
the decedent. That is the basis on which the theory proceeds. 

THE COURT: Didn’t that case hold that the presumption is that the 
survivor takes all? 

MR. HOLLAND: No, Your Honor. 

MR. PRESTON: Yes, it does, Your Honor. 

MR. HOLLAND: It says the burden is on the survivor to establish 
an entitlement; and that is the theory we are going on. 

THE COURT: What is the citation of that case? 

MR. PRESTON: It is 91 Appeals (handing volume). 

THE COURT: In other words, is it your point that the money orig¬ 
inally belonged to the decedent ? 

MR. HOLLAND: Yes, Your Honor. 

THE COURT: And it was put in a joint account merely for the 
decedent’s convenience? Is that correct? 

MR. HOLLAND: That is right, Your Honor. 




THE COURT: What is your contention? 

MR. PRESTON: Our contention is that although the money did 
originally belong to the decedent, the intention of the decedent in creating 
the joint account with the defendant Lorin was to transfer a present in- 
terest, undivided, joint interest, to her brother. 

THE COURT: You say "intention. " 

MR. PRESTON: Yes, sir. 

THE COURT: That is not very definite. Was there an agreement 
or a contract? I am not interested in the mental intention. 

MR. PRESTON: That this intention was worked out in the course 
of working out an agreement with her brother. 

THE COURT: Was there a contract, or a gift, or what? 

MR. PRESTON: We believe, sir — 

THE COURT: Not what you believe. It is what you contend. 

MR. PRESTON: We contend that a contract, oral in form, was 
entered into between Grace and her brother Lorin, whereby he would see 
that adequate medical and hospital care were provided for her during her 
illness, and as long as she should live, out of her funds so far as they 
would carry, and out of his funds after hers were exhausted; and that 
this transfer was her act, within this agreement — one of her acts. 

The other was to sign over a general power of attorney, whereby 
he could carry out his promises to his sister. 

THE COURT: Let me see if I understand you correctly. You claim 
that there was an agreement between the deceased and the defendant, 
whereby she transferred the money to him — 

MR. PRESTON: Into the joint account. 

THE COURT: Into the joint account — 

MR. PRESTON: Yes, sir. 

THE COURT: And he undertook to support her for the rest of her 
life. Is that it? 

MR. PRESTON: Not exactly "support, " because he was going to 
see to it that she got proper medical and hospital care, with her funds 
as far as they would carry; and then if she outlived her funds, he was 


going to do what was — 

THE COUHT: Then why was there a joint account, instead of putting 
the money in his name? 

MR. PRESTON: It was at the suggestion of Grace herself. 

THE COURT: But what was the idea of the joint account? 

MR. PRESTON: Well, of course, we cannot ask Grace, because 
she is not here to answer. 

THE COURT: No; what is your contention? We have to have a 
theory. 

MR. PRESTON: Our contention is that this was the method whereby 

28 — and it is a perfectly acceptable method, of course. It would do what 
the parties had in mind. 

THE COURT: Of course, anything is acceptable. But you have to 
be pretty concrete in your statement of your contention. Is it your con¬ 
tention that the agreement was that in exchange for this money T s being put 
in a joint account, the defendant undertook to see to it that for the rest of 
her life the deceased received proper medical and hospital care ? 

MR. PRESTON: Yes, sir — for the rest of her life, or until she 
recovered. 

THE COURT: Yes. 

MR. PRESTON: , Yes, sir. And also the signing of the power of 
attorney to him was another act in the same agreement. 

THE COURT: Then on what theory does this money belong to him 

now? 

MR. PRESTON: By right of his survivorship. 

THE COURT: You didn’t tell me anything about a right of survivor¬ 
ship. 

MR. PRESTON: The joint account, sir, indicates it was set up with 
the purposes of a joint account; and she signed papers in the presence of 
witnesses, and she first wrote a letter. 

THE COURT: I don’t care about that. I want a statement in lawyers’ 

29 language of what you contend. I don’t care anything about these little de¬ 
tails. Is it your contention that since the agreement didn’t say he should 


get the money if the deceased died, that the defendant gets it by right of 
survivorship? Is that it? 

MR. PRESTON: Our contention is that the agreement and the papers 
embodying the agreement say that on the death of either of the joint ten¬ 
ants, it goes to the survivor. 

THE COURT: You didn't tell me that before. In other words, part 
of the agreement was that the survivor gets all. Is that it? 

MR. PRESTON: Exactly. And she was fully aware of that. 

THE COURT: You contend she was fully aware of that. I don't 
care about that. I want to get your contention. 

MR. PRESTON: Yes. 

THE COURT: Don't go off on a tangent. Then let me restate your 
contention. Is it your contention there was an agreement between the 
parties that the money was being turned over by the deceased to the de¬ 
fendant to be placed in a joint account, the defendant undertaking to see 
to it that the deceased's expenses for medical and hospital care be paid 
in full, and also that upon the death of either the survivor was to get the 
remainder of the fund? Is that the agreement? 

MR. PRESTON: That is part of the agreement, sir. 

THE COURT: Yes. Now, what else is there? 

MR. PRESTON: The other part was the execution of the power of 
attorney. 

THE COURT: I said, what does the agreement provide? An agree¬ 
ment is an executory thing. Is that the agreement? 

MR. PRESTON: The agreement included the execution of a power 
of attorney. 

THE COURT: You are a lawyer. An agreement is something people 
agree to do. The fact that they executed a power of attorney is not part 
of the agreement. It is part of the steps to carry out the agreement. 

Have I correctly stated the agreement? 

MR. PRESTON: Yes, sir. 

THE COURT: I don't know why, gentlemen, it takes me 15 minutes 
to find out from each of you what you respectively contend. 
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MR. PRESTON: Yes, sir, that substantially covers it. 

THE COURT: Very well. Now we have the issues clarified. Did 
you have something, Mr. Preston? 

MR. PRESTON: Yes, Ido, Your Honor. In the pretrial statement 
of the plaintiff, at the top of the second page, there is a statement of the 
issues or contentions of the plaintiff. 

31 MR. HOLLAND: It starts on the other page, Your Honor, to be 
coherent. 

THE COURT: I see it. 

MR. PRESTON: But there are a, b, c there. Following the pre¬ 
trial, there was an extensive deposition taken by the plaintiff of Mr. 
Thompson, the defendant. And in view of the fact that at the deposition 
it became clear that one of the contentions which had not appeared until 
the pretrial, which was the fact that the defendant breached whatever con¬ 
tract may have existed — 

THE COURT: Be a little more concise, please. What are you ask¬ 
ing this Court now? 

MR. PRESTON: I am asking the Court to strike out the issue, (c), 
that the defendant breached the same, because full tender was made of 
all known debts under the contract. 

THE COURT: At what time? 

MR. HOLLAND: Last night, Your Honor. 

MR. PRESTON: Yesterday. 

THE COURT: Do you consent to this application? 

MR. HOLLAND: I don't understand what it is, Your Honor. 

THE COURT: The application is that issue (c) be withdrawn from 
your pretrial statement. Do you consent to that? 

32 MR. PRESTON: "That the defendant breached the same." 

MR. HOLLAND: No, Your Honor, I don't. 

THE COURT: No, I am not going to strike that issue. That is one 
of the issues we have to try. However, you don't state in what respect 
he breached the same. In what respect? 

MR. HOLLAND: He failed to pay her expenses as he agreed to. 
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THE COURT: Why don’t you say that? ’’Breached the same” is too 
indefinite. You know one of the purposes of pretrial is to put the issues 
in a concrete, narrow, precise fashion. 

Whether the tender made yesterday is sufficient or not is a matter 
that has to be determined. I can’t exclude that from consideration. I 
will have to pass upon it. 1 may hold with you that it is sufficient. But 
I can’t do it in this preliminary way, Mr. Preston. 

MR. PRESTON: I understand. Then may I preserve my rights? 

THE COURT: You don’t have to preserve your rights. At the prop¬ 
er time you can raise that issue. 

MR. PRESTON: Thank you. 

MR. HOLLAND: There are the two companion cases, Your Honor 
-- the Murray versus Gadsden, and the Harrington. 

33 THE COURT: The Harrington is the earlier case? 

MR. HOLLAND: Yes. 

THE COURT: Very well. Before you go back to counsel table, 
have you explored any further the possibility of settlement of this matter ? 

* * * * * * 

34 OPENING STATEMENT IN BEHALF OF THE PLAINTIFF 

MR. HOLLAND: May it please the Court, ladies and gentlemen of 
the jury, as His Honor advised you, the plaintiff is the executrix of the 
estate of her deceased sister, Grace Thompson. The evidence will show 
that she is the duly appointed and qualified executrix of her sister’s estate. 
The evidence will show that she brought this action to obtain funds in a 
certain joint account in order that the funds may go into the estate and be 
distributed according to law. 

35 The evidence will show that the deceased, Grace Thompson, back 
about 1930 created an account in Perpetual Building Association, a savings 
account; that she accumulated her savings in that account, up until approx¬ 
imately 1948, when the decedent Grace Thompson put her sister, Minnie 
Thompson, on the account. It then became a joint account. 

The evidence will further show that in 1953, in February of 1953, 
the decedent Grace Thompson was ill, had been ill; that the defendant, 
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Lorin Thompson, had the decedent sign certain papers, instruments 
creating a joint account, with funds coming out of this account last men¬ 
tioned, in the name of the decedent, Grace Thompson, and in his name. 

The evidence will show that before the account involved in this 
action, which is the last one, the one in the name of Grace Thompson 
and Lorin Thompson, was created, there was a balance of approximately 
$6,500 in that account. That was the account that Grace had and had put 
her sister's, Minnie's, name on. 

That when the account involved here was created, in February of 
1953, that $5,500 was taken out of that account and was used to create 
the account here involved, the one bearing the decedent's name and the 
defendant's name, Mr. Lorin Thompson. 

The evidence will show that every penny that went into the account 
here involved, the account in the name of Grace and in the name of Mr. 

36 Lorin Thompson, belonged to the decedent, Grace Thompson; that the 
defendant did not put one penny of his own into that account. 

The evidence will further show that when this account, the account 
here involved, was created, that the decedent was ill; that the account in 
issue was created at the time when the decedent was an ill woman. She 
had been ill. That five days after this account was created she went to 
the hospital. She was then in her last illness. That approximately five 
weeks after she created this account, the account here involved, she died. 

The evidence will show that the decedent, Grace Thompson, left a 
will, and it is the will involved in the estate of Grace Thompson in which 
the decedent, Grace Thompson, expressly disposed of her money in Per¬ 
petual — disposed of all her money in Perpetual — by the will that has 
been left. 

THE COUBT: Just a moment. Is that in issue in this case? The 
will is not in issue in this case. The only question in this case is whether 
this money belongs to the defendant or belongs to the estate. 

MR. HOLLAND: Your Honor, it shows an express intention to 
dispose of it by means other than to the defendant, Lorin Thompson. It 
is probably the most positive evidence of it. 
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37 THE COURT: We will see when the time comes. I doubt whether 
that is admissible. 

MR. HOLLAND: That the evidence will show she made an express 
disposition contrary to its going to her brother by right of survivorship 
by virtue of his name being on the account. 

The evidence will show the defendant has taken the legal position 
that he had an agreement, a contract, with the decedent, and that by vir¬ 
tue of that contract the account was created through which he claims 
entitlement. The fair preponderance of the evidence produced at the trial 
will show you that there was no such contract; that no such contract came 
into existence. 

The evidence will show that if the defendants show the elements of 
a contract, that the contract was produced and procured by taking an un¬ 
due advantage of the decedent, and that the defendant himself failed to 
perform any such contract. After all the evidence is before you, ladies 
and gentlemen, I will ask you to find for the plaintiff. 

If I may, Your Honor, my associate has pointed out that one of the 
- defendants in the action is the Treasurer of Perpetual Building Associa¬ 
tion. The defendant treasurer was named as a defendant solely by virtue 
of his holding the funds involved in this action. Li that connection I should 

38 say that the evidence will show that subsequent to Grace’s death — the 
decedent here involved — that the defendant withdrew $1, 500 of the 

$5, 500. There were no deposits in the account involved, which was only 
in existence approximately five weeks before she died. That the defend¬ 
ant did withdraw approximately $1, 500 following Grace’s death. The 
remainder of the account, the $4,000, is held by the defendant, who is 
the Treasurer, Mr. Thomas, Treasurer of the Perpetual Building Asso¬ 
ciation. That defendant occupies the position, as far as our evidence is 
concerned, only of a stakeholder, and he is brought into the action merely 
as the holder of the funds involved in this account. Thank you. 

OPENING STATEMENT IN BEHALF OF THE 
DEFENDANT, LORIN H. THOMPSON 

MR. PRESTON: May it please the Gourt, and ladies and gentlemen 
of the jury, I represent the defendant, Mr.. Lorin Thompson, who is 


seated here at the table with me. In the course of the trial you will be 
listening to evidence to the effect that Mr. Thompson's sister, Grace, 
who was an elderly spinster lady who lived in a hotel here in the District 
alone, was ill. And the evidence will show that her doctor notified Mr. 
Thompson of the illness; that Mr. Thompson came to see what he could 
do for his sister, and found her in a bed sick. She was quite ill, and the 
doctor was recommending at that time that she be transferred to the 
hospital. 

39 The evidence will further show that in order to take care of the 
needs of his sister, Grace, Mr. Thompson and his sister talked over 
methods of how it could be done in an orderly fashion, and it was decided 
that she would make her funds available to him so that he could pay her 
bills. As long as her money held out, he was to use her money, and if 
necessary thereafter he would provide the funds that would see her through, 
either back to health or otherwise. 

That in carrying out this agreement this joint account was set up; 
and in the account itself, in the papers evidencing the account, signed by 
Miss Thompson, you will see, it says "joint or surviving upon the death 
of the other," and that the evidence will show that she was fully aware of 
the meaning of this phrase. 

The evidence will show further that in execution of this agreement 
with Lorin, a general power of attorney was made over by Grace to Lorin, 
and that thereafter Grace went to the hospital; and five weeks later she 
died in the hospital. That during her hospitalization, which Mr. Lorin 
Thompson arranged for, he paid her bills there. He had funds available 
from a checking account in sufficient amount so that it was not necessary 
to go in and withdraw from the Perpetual account. This checking account 
was at the National Metropolitan Bank. So that at the time of Grace's 

40 death this account was intact. That thereafter in accordance with the 
terms of his agreement with Grace and the written documents evidencing 
the account, he considered it and treated the account as his own by right 
of survivorship, and did in fact withdraw $1,500. 

The evidence will show that Mr. Thompson has performed every 
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obligation of his under his agreement with his sister; that there is no 
failure on his part. And when the evidence is all in and you have been 
instructed by the Court as to the law which controls the case, we are 
going to ask and hope that you return a verdict for Mr. Thompson. 

THE COURT: Mr. Scrivener. 

OPENING STATEMENT IN BEHALF OF THE 
DEFENDANT ERNEST A. THOMAS, TREASURER, 
PERPETUAL BUILDING ASSOCIATION 

MR. SCRIVENER: May it please the Court, I only have about one 
word. My name is Samuel Scrivener. I represent Perpetual Building 
Association. The position of the Association in this case is only that it 
holds the money which is the subject of this controversy, so that its 
position is only that of a stakeholder. We hold the funds subject to the 
disposition of the Court, and we are here to provide any factual or other 
help that we can. 

THE COURT: Before you call your first witness, I would like to 
have counsel come to the bench again. There is something that has not 
been clarified. 

(At the bench) 

THE COURT: As I understand it, Mr. Holland, this is not an action 
in equity to impress a trust on a particular account. It is an action that 
would be an action at law under the old procedure for money had and re¬ 
ceived. Is that right? 

MR. HOLLAND: That is right, Your Honor. 

THE COURT: So that what you are seeking is a judgment against 
the defendant Thompson for $5,500? 

MR. HOLLAND: And the Treasurer of the Association, by virtue 
of their having the funds in their hands, so that the judgment would be 
effective against both. 

THE COURT: Not for $5,500. 

MR. HOLLAND: No, Your Honor — $4,000 in the account and 
$1,500 he has withdrawn; but against the defendant Thompson for the full 
$5,500, because he has certain moneys of the funds by virtue of his con¬ 
tract with the Association — to seek judgment against the defendant 
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Thompson for $5,500 and against the Association for $4,000. 

MR. PRESTON: I don't understand how it could be against the 
defendant Lorin for $5,500, if he hasn't got it and never had it. Do you 
mean the $1, 500 he withdrew, Mr. Holland? 

MR. HOLLAND: That is correct. 

MR. PRESTON: Not $5,500, but $1, 500. 

42 MR. HOLLAND: The judgment should be against him for the full 
amount, including the amount in the Association. He certainly wouldn't 
be bound if he weren't covered by the judgment. 

THE COURT: You see, you have this case on the jury calendar. 

You can't seek a judgment impressing a trust. All you can get is a money 
judgment. If I may use the vernacular, I think we ought to know right at 
the beginning of the law suit who gets what if he wins, you know. 

MR. GLASGOW: May I suggest, Your Honor, we seek judgment 
for $5, 500 against the defendant Lorin Thompson, because that is the 
amount. 

- THE COURT: Exactly. 

MR. GLASGOW: Then with an order of this Court under that judg¬ 
ment authorizing the Association to pay the sum of $4,000, and crediting 
it against the Lorin Thompson judgment, with $1,500 left. 

THE COURT: Very well. Whether you are right or not is not for 
me to decide at this stage. All I want to do is clarify what the various 
parties are seeking or contending. Very well. You may call your first 
witness. 

(Counsel having returned to trial tables:) 

MR. HOLLAND: Mr. Rippard, please. 

Thereupon 

43 WILLIAM H. RIPPARD, 

called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HOLLAND: 

Q. State your full name, please. A. William H. Rippard. 


Q. What is your employment, Mr. Rippard? A. I am the Comp¬ 
troller of the Perpetual Building Association. 

THE COURT: What are you seeking to prove by this witness ? 

MR. HOLLAND: I am seeking to introduce the records relating 
to certain joint accounts, Your Honor. 

THE COURT: Couldn't that be stipulated, so we would not have to 
trouble the Comptroller of this institution to come here to give formal 
testimony? Can't all that be stipulated? It should have been stipulated 
at pretrial. That is what pretrial is for. Can you stipulate the records, 
Mr. Preston? 

MR. PRESTON: I would be glad tp stipulate the authenticity of the 
records, and so forth, but not that they are relevant. 

THE COURT: That is enough. That is probably all this witness 
can testify to. 

MR. HOLLAND: I would like to ask him about the records, Your 
Honor. 

THE COURT: You may proceed. 

BY MR. HOLLAND: 

Q. You produced these records in response to a subpoena — 

THE COURT: That doesn't matter. They are here. 

BY MR. HOLLAND: 

Q. Mr. Rippard, will you tell us what if any records you have 
showing the name of Grace G. Thompson, the decedent involved in this 
case. A. I have signature cards and ledger cards of the Association 
for several accounts in which the name of Grace G. Thompson appears. 

Q. Will you identify those accounts. 

THE COURT: No, no. Suppose you get to the account involved in 
this suit. What do you want to prove, Mi*. Holland? 

MR. HOLLAND: I want to show the existence of the original ac¬ 
count, Your Honor. 

THE COURT: Will you state what you want to prove by this witness. 
Perhaps the facts can be stipulated. 

MR. HOLLAND: I want to show, Your Honor, that all the funds 
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with which the account in issue in this case was created came out of the 
account of Grace Thompson and Minnie Thompson. 

45 THE COURT: Why don’t you stipulate that there was an account 
opened on such and such a date, in such and such an amount, at the in¬ 
stance of so and so, and in the names of so and so? Aren't those the 
facts ? Now will you state what you want to prove along the line I have 
indicated. There is no use wasting time proving uncontested facts with 
technical evidence. 

MR. HOLLAND: Shall I state the proposition? 

THE COURT: Yes. That should have been done at pretrial and 
there should have been a stipulation on that. 

MR. HOLLAND: The plaintiff then asks a stipulation to the follow¬ 
ing matters of evidence. 

THE COURT: Not to the matters of evidence; to the matters of fact. 

MR. HOLLAND: That an account — 

BY MR. HOLLAND: 

Q. Can you tell me, Mr. Rippard, so you have an account in the 
name of Grace Thompson, that is, the original account, and can you give 
me the records on that? A. This account, our series No. 50-1100, was 
originally opened in the name of Grace G. Thompson on August 6, 1928. 

Q. Will you tell us, then, whether or not there was subsequently 
added to that account the name of Minnie F. Thompson? A. Yes, sir. 

46 That was added April 16, 1948. It was converted to a joint account be¬ 
tween Grace G. Thompson and Minnie F. Thompson. 

THE COURT: When was it converted ? 

THE WITNESS: April 16, 1948. 

THE COURT: And how much money was there in that account on 
that date ? 

THE WITNESS: At that time there was a balance of $5,614.02. 

THE COURT: Very well. You may proceed. 

MR. HOLLAND: I would like to have marked for identification, and 
substitute photostatic records for the bank records. 

THE COURT: Do you want to mark them for identification, or are 
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you offering them in evidence? 

MR. HOLLAND: I am offering them into evidence. 

THE COURT: Well, why don’t you say so ? There is a big differ¬ 
ence, you know. Show them to the other side. Don’t let us waste time 
examining these documents. You can do that after the Court recesses, 
if you want to go over them in detail. 

MR. HOLLAND: Is there any objection? 

MR. PRESTON: No objection. 

THE DEPUTY CLERK: Plaintiff’s Exhibit No. 1. 

MR. HOLLAND: I offer with that in evidence all records pertaining 
to this original account, Your Honor. 

THE COURT: No; you have to specify what you are offering. ’’All 
records” means nothing, Mr. Holland. The record must show what is 
being marked and admitted into evidence. 

MR. HOLLAND: I offer into evidence the original statements of the 
account in the name of Grace G. Thompson. 

THE COURT: Very well. You may proceed. 

MR. HOLLAND: I further offer a signature card affixing the sig¬ 
natures to the account of Minnie F. Thompson, under date of February 
28, 1948. 

THE COURT: Offer them one at a time, so the Clerk can be mark¬ 
ing them one at a time, Mr. Holland. Let us move along. You may pro¬ 
ceed. 

MR. HOLLAND: I offer further, Your Honor, into evidence the 
account statement and the signature card creating the account involved 
in this action, which is account No. 120-1398, which was created Febru¬ 
ary 18, 1953. 

MR. PRESTON: Excuse me, Mr. Holland. I am going through 
this here with Mr. Scrivener. I think it is the same papers you are 
offering in evidence. 

THE COURT: You may not interrupt. Let us proceed, gentlemen. 
You may proceed. 

BY MR. HOLLAND: 
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48 Q. May I ask you, Mr. Rippard, what the balance of the account 
was on February the 18th, 1953, at the time the account here in question 
was created? A. The old account had a balance on February 18 of 

$6,515.21, at which time $5,500 was withdrawn. 

THE COURT: On what date? 

THE WITNESS: February 18, 1953. 

THE COURT: Proceed. 

BY MR. HOLLAND: 

Q. With reference to the account involved in this action, will you 
tell us what date that account was created? A. February 18, 1953. 

Q. And can you tell us with what amount that account was created? 
A. It was opened with the payment of $5,500. 

THE COURT: Just a minute. M The account involved in this action, " 
that doesn’t mean anything. What account? 

MR. HOLLAND: The account bearing the name of Grace G. Thomp¬ 
son and Lorin H. Thompson, which is the account 120-1398. 

THE COURT: Very well. 

BY MR. HOLLAND: 

Q. Can you tell us the source of the funds, the $5,500, that went 
to create the account just described, the one involved in this action? A. 

It was transferred from our account series 50-1100. 

49 Q. Were there any deposits in that account, the 120-1398, from 
the time it was created? A. No; just the credit of dividends. 

Q. Were there any withdrawals from that account? A. There 
was a withdrawal of $1,500, May 26, 1953. 

MR. HOLLAND: That is all, Your Honor, from this witness. 

(Account records, not identified indi¬ 
vidually by number, were marked and 
received in evidence as Plaintiffs 
Exhibits 1 to 5, inclusive.) 

THE COURT: Is there any cross-examination? 

MR. PRESTON: The witness has some additional records; and 
while he is here I would like to — 

THE COURT: I say, is there any cross-examination? 
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THE COURT: You don’t have to reserve any rights. You may do 
it without reservation. 

The witness is excused subject to call, then. 

(The witness Rippard accordingly was excused.) 

MR. HOLLAND: Miss Minnie Thompson. Will you take the stand, 
please. 

61 MR. HOLLAND: Miss Minnie Thompson. Will you take the stand, 
please. 

Thereupon 

MINNIE F. THOMPSON, 

the plaintiff, called as a witness by her counsel and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HOLLAND: 

Q. State your full name, please. A. Miss Minnie F. Thompson. 

Q. Can you hear me all right, Miss Thompson, from here? A. 

I do, yes. 

Q. What is your address? A. My Washington, D. C., address is 
15 E Street, Northwest, the Bellevue Hotel. 

Q. Miss Thompson, what relation are you to the decedent, Miss 
Grace Thompson? A. I am her full sister. 

Q. Are you not also the executrix of the estate of Grace Thompson? 
A. I am. 

Q. Are you the same Minnie F. Thompson described in the letters 
of appointment? A. I am. 

62 MR. HOLLAND: Your Honor, I offer into evidence a copy of the 
plaintiff’s letters of appointment. 

THE COURT: You do not need that. It is stipulated that she is the 
executrix. 

MR. HOLLAND: I merely want the jury to see the evidence of her 
authority. 

THE COURT: You cannot let the jury see it, because it is stipulated. 
Don’t waste time in proving facts that are stipulated. I understood the 
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MR. PRESTON: Yes, sir. 

THE COURT: You may proceed. 

CROSS EXAMINATION 
BY MR. PRESTON: 

Q. Mr. Rippard, I believe you have testified that in the 120 series 
account the funds were taken from the 50 series account. A. That is 
correct. 

Q. Do you have among the records there any direction for such 
withdrawal? A. I have a withdrawal slip and a letter. 

Q. May I see them, please, sir? A. We made up the withdrawal 
slip at the office. 

THE COURT: Li order to give you an opportunity to examine the 
papers, we will take our usual respite at this time. 

(Following brief recess:) 

THE COURT: Mr. Preston, you may proceed. 

BY MR. PRESTON: 

Q. Mr. Rippard, these documents which you handed me just before 
the recess a minute ago came from the records of Perpetual? A. Yes, 
they did. 

Q. And one of them is a transfer slip and the other is a letter from 
Miss Grace Thompson? A. That is correct. 

MR. PRESTON: I ask that these be marked for identification. 

THE COURT: You are not offering them in evidence? 

MR. PRESTON: No, not yet, Your Honor. 

(Transfer slip and letter from Grace 
Thompson were marked for identifi¬ 
cation as Defendant Lorin Thompson 
Exhibits 1 and 1-A.) 

MR. PRESTON: No further cross-examination. 

MR. HOLLAND: No further questions, Your Honor, of this witness. 

THE COURT: The witness may be excused. 

MR. HOLLAND: There are other documents, Your Honor, that 
might be involved by way of rebuttal. I would reserve my right to call 
this witness for that purpose. 
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THE COURT: You don’t have to reserve any rights. You may do 
it without reservation. 

The witness is excused subject to call, then. 

(The witness Rippard accordingly was excused.) 

MR. HOLLAND: Miss Minnie Thompson. Will you take the stand, 
please. 

61 MR. HOLLAND: Miss Minnie Thompson. Will you take the stand, 
please. 

Thereupon 

MINNIE F. THOMPSON, 

the plaintiff, called as a witness by her counsel and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HOLLAND: 

Q. State your full name, please. A. Miss Minnie F. Thompson. 

Q. Can you hear me all right, Miss Thompson, from here? A. 

Ido, yes. 

Q. What is your address ? A. My Washington, D. C., address is 
15 E Street, Northwest, the Bellevue Hotel. 

Q. Miss Thompson, what relation are you to the decedent, Miss 
Grace Thompson? A. I am her full sister. 

Q. Are you not also the executrix of the estate of Grace Thompson ? 
A. I am. 

Q. Are you the same Minnie F. Thompson described in the letters 
of appointment? A. I am. 

62 MR. HOLLAND: Your Honor, I offer into evidence a copy of the 
plaintiff’s letters of appointment. 

THE COURT: You do not need that. It is stipulated that she is the 
executrix. 

MR. HOLLAND: I merely want the jury to see the evidence of her 
authority. 

THE COURT: You cannot let the jury see it, because it is stipulated. 
Don’t waste time in proving facts that are stipulated. I understood the 
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defense to stipulate that the plaintiff is the executrix. 

MR. HOLLAND: I offered it primarily to show the responsibility 
placed upon the executrix to collect the assets. 

THE COURT: No, you cannot do that, Mr. Holland. Just move 
along in the case. 

BY MR. HOLLAND: 

Q. Miss Thompson, are you not also the executrix appointed by 
the will of your deceased sister? A. I am. 

THE COURT: You mean Grace Thompson, deceased ? 

MR. HOLLAND: Yes, Your Honor. 

THE COURT: She has already testified to that. 

MR. HOLLAND: I have the original mil, Your Honor. I offer a 
photostatic copy prepared by the Register of Wills in lieu of the original. 

I have the original if the Court desires it. 

MR. PRESTON: I would object to the offer of the will in evidence. 

I don't see that it is relevant to this case at all. 

THE COURT: I am inclined to sustain the objection. However, if 
you wish to be heard, I will hear you at the bench. 

MR. HOLLAND: I certainly do, Your Honor. 

(At the bench:) 

* * * * 

THE COURT: I have heard you gentlemen's statements. I am going 
to sustain the objection, on the ground that the will, being executed on 
May 28, 1940, is no evidence of the intention of the deceased as of Febru¬ 
ary 18, 1953, which is the crucial date here. You can have it marked 
for identification and preserve your rights. 

MR. HOLLAND: Very well, Your Honor. 

(Counsel having returned to trial tables:) 

(Photostatic copy of the will of Grace 
G. Thompson was marked for identi¬ 
fication as Plaintiff's Exhibit No. 6.) 

BY MR. HOLLAND: 

Q. Miss Thompson, what relation is the defendant Lorin Thompson 
to you? A. He is my youngest brother. 
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Q. What other brothers or sisters did Grace have just prior to 
her death? 

64 THE COURT: Is that relevant, Mr. Holland ? The only question 
in this case is to whom this joint account belongs. 

MR. HOLLAND: I intend to show the intention; that she was not 
alone in this world; that she had many other brothers and sisters. 

THE COURT: I will let you ask that one question. But please be 
brief and get to the point. 

BY MR. HOLLAND: 

Q. Will you answer the question, Miss Thompson: What other 
brothers and sisters did Grace Thompson have just prior to her death? 

A. She had Paul B., she had Mrs. Elsa Mann, Mrs. Mabel Larcombe, 
Mrs. Lillian Norton, and myself. 

Q. In addition to you, of course. A. I am the oldest of the nine 
children. 

Q. To what extent if any did you and Grace Thompson, the dece¬ 
dent, live together? A. Why, we always lived together, in the home 
until 1923, when I sold the home. 

THE COURT: We do not want a past history of what happened — 
prior to 1923, she said. 

MR. HOLLAND: Your Honor, she is showing the closeness of her 
relationship. 

65 THE COURT: What relevancy does that have? After all, the only 
question in this case is who owns the joint account. This is not a will 
case. 

MR. HOLLAND: I submit, Your Honor, that it turns on the intention 
of the decedent. 

THE COURT: But you have to show what the intention was as of 
February 18, 1953. If you have evidence as to that intention, let us go 
ahead and hear it. 

MR. HOLLAND: Your Honor, what I am about to question the wit¬ 
ness on will show the intention to dispose of it other than to her brother; 
and it is by virtue, first, of the close relationship. 


THE COURT: We are not dealing with a disposition by will. We 
are dealing with a joint account. I think you have to confine yourself to 
the circumstances relating to the creation of that account. If this witness 
is in a position to testify concerning any of the circumstances surrounding 
the creation of the account, why of course that would be admissible. 

BY MR. HOLLAND: 

Q. Miss Thompson, prior to the creation of the account here in¬ 
volved, which the records show was February 18, 1953, will you tell the 
Court and jury what your relationship was with respect to your deceased 
sister so far as your closeness or the conditions under which you shared 
or lived together. 

MR. PRESTON: I object, Your Honor. 

THE COURT: Objection sustained. 

THE WITNESS: Shall I answer that question ? 

BY MR. HOLLAND: 

Q. No, don't answer that question, Miss Thompson. To what ex¬ 
tent, if any, Miss Thompson, were you familar with the financial affairs 
of your sister, Grace Thompson? A. I certainly was. 

Q. Were you aware that she had an account in her name in Perpet¬ 
ual Building Association? A. Absolutely. I certainly did. 

Q. And did there come a time when your name was placed on that 
account? A. Yes, in 1938 -- March 1938. 

Q. And for what purpose was your name placed on that account ? 

MR. PRESTON: I object to that, Your Honor. 

THE COURT: Objection sustained. That is not competent. It is 
relevant, but not competent. 

BY MR. HOLLAND: 

Q. During the existence of Grace's account on which your name 
appeared, did you ever withdraw funds from that account? A. Absolutely 
never. It was not my money. 

THE COURT: Just answer questions. 

THE WITNESS: I see. All right. 

BY MR. HOLLAND: 
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Q. Did you ever put any money in that account? A. Absolutely 

not. 

Q. Is it the fact that all the funds in there belonged to the decedent, 
Grace Thompson? A. Absolutely; they certainly did. 

Q. Are you aware that on February 18, 1953, certain withdrawals 
were made from that account? A. February the 18th? 

Q. 1953. A. Yes, I was. 

Q. And do you know where those funds went? A. Yes. 

THE COURT: Don’t we have all that in Mr. Rippard T s testimony? 

MR. HOLLAND: That is right, Your Honor. 

THE COURT: Then you do not have to repeat it. You may proceed. 

MR. HOLLAND: If Your Honor will indulge me for a minute or two. 

BY MR. HOLLAND: 

Q. Miss Thompson, do you have in your possession the bankbook 
for the account which is designated 50-1100, which was the account in 
Grace’s name and on whichyourname was placed? 

MR. PRESTON: I object to that. 

THE COURT: Objection overruled. This is only a preliminary 
question. The question is, has she the bankbook? 

BY MR. HOLLAND: 

Q. Did you hear my question, Miss Thompson? A. Did I know 
what happened to Grace’s book? 

Q. Do you have the bankbook now? A. I have my own bankbook, 
but not hers. 

Q. Do you have the bankbook on the account that was Grace’s 
account? A. Absolutely no, I haven’t. 

Q. Do you know where that bankbook is? A. Ido not. 

Q. Did you have knowledge, prior to Grace’s death, that the ac¬ 
count here in issue, the account with Lorin’s name on it with Grace, had 
been created? A. Did I know that the account with Lorin's name had 
been created? — Yes. 

Q. When did you learn of that? A. A few days, possibly a week 
after her burial. 
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Q. It was after her death, then? A. Yes, after her death. 

Q. Did you have knowledge prior to her death? A. No, I did not, 
absolutely not. 

69 Q. To what extent, if any, Miss Thompson, did your brother Lorin 
handle business affairs of members of the family? 

MR. PRESTON: I object to that. I don't believe she is competent 
to answer that question. 

THE COURT: This is preliminary. This is leading to something. 

I will allow it. 

THE WITNESS: Well, he wanted to handle some of my affairs. 

THE COURT: Why don't you make your question a little narrower? 

MR. HOLLAND: All right, Your Honor. 

BY MR. HOLLAND: 

Q. To what extent, if any, did your brother handle the business 
affairs of the decedent, Grace Thompson? A. Say that over again. 

Q. To what extent did your brother, Lorin Thompson, handle and 
assist in handling the business affairs of the decedent, Grace Thompson ? 
A. Well, I knew nothing about that. 

MR. PRESTON: I object to that question, Your Honor. 

THE COURT: Objection overruled. Well, she says she didn't know. 

THE WITNESS: I knew nothing about it. 

BY MR. HOLLAND: 

70 Q. To what extent, if any, did the defendant, Mr. Lorin Thompson, 
handle your business affairs ? 

THE COURT: I am going to exclude that, as irrelevant and imma¬ 
terial. 

MR. HOLLAND: No further questions of this witness at this time, 
Your Honor. 

THE COURT: Is there any cross-examination? 

MR. PRESTON: Yes, sir. 

CROSS EXAMINATION 
BY MR. PRESTON: 

Q. Miss Thompson, my recollection is that in your testimony as 
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to how many brothers and sisters were living — 

THE COUHT: Oh, we are not going to go into that. 

BY MR. PRESTON: 

Q. Miss Thompson, when did you leave your residence at 15 E 
Street, Northwest, the Bellevue Hotel? A. In 1938. 

Q. And when did you return there, Miss Thompson? A. I returned 
in Washington, D. C., on March the 21st — Saturday, March the 21st — 
after my brother Paul called me up at Vancouver and told me my sister 
was ill. 

THE COURT: Just a minute. You have answered the question. 

Don’t go any further. 

THE WITNESS: And told me my sister had taken a turn for the 
worse. 

THE COURT: Just a minute. You have answered the question. 

Don’t go any further. 

THE WITNESS: Oh, I am sorry. 

MR. GLASGOW: Your Honor, the witness is slightly deaf. She 
can’t hear you. 

THE COURT: You may proceed. The witness went beyond the 
confines of the question. 

BY MR. PRESTON: 

Q. Would you tell me which year your return was, Miss Thompson? 
I believe you gave me the month and the day. A. March 21, 1953. 

Q. Were you then absent from the District for approximately five 
years? A. Yes. 

Q. Immediately prior to your sister’s death? A. Yes. 

Q. No visits back? A. No. 

Q. Did you see your sister during that five years? A. No. I 
asked her several times to come to California. 

THE COURT: No; just answer the question. 

THE WITNESS: Yes; I see. 

THE COURT: Did you? 

THE WITNESS: No. 
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THE COURT: Did you see your sister during that five years ? 

THE WITNESS: No, not at all. But I saw her the rest of my life. 
BY MR. PRESTON: 

Q. But there was a five-years’ interval? A. That is right. 

Q. Prior to your departure from Washington in 1938, had you 
lived in the same hotel with your sister, Grace ? 

THE COURT: I excluded that, Mr. Preston, on direct examination. 
I don’t think it is proper on cross-examination. 

MR. PRESTON: Very well. No further cross-examination. 

REDIRECT EXAMINATION 
BY MR. HOLLAND: 

Q. During the period immediately prior to your sister’s death, 
Miss Thompson, to what extent if any did you correspond with her, keep 
in touch? A. Why, I heard from her — 

THE COURT: That is not proper redirect examination. I would 
let you reopen your direct examination if I thought this was relevant; 
but what is the relevancy of all that ? 

MR. HOLLAND: On cross-examination he asked if she was away. 
He is trying to show she was separated from her sister, with whom she 
lived all her life. 

73 THE COURT: That has nothing to do with any of the issues in this 
case. We are not trying a will case. We are trying to find out to whom 
this joint account belongs. I am going to exclude that. 

MR. HOLLAND: No further questions, Your Honor. 

THE COURT: You may step down. 

(The witness, the plaintiff, left the stand.) 

74 MR. HOLLAND: May we come to the bench, Your Honor? 

THE COURT: Yes indeed. 

(At the bench:) 

MR. HOLLAND: Your Honor, at this time, based on the law of 
the Murray and Harrington cases, we are not putting on further evidence. 
The rest of our witnesses are rebuttal. We have shown what under the 
Murray case constitutes a prima facie case. * 


THE COURT: Do you rest? You can’t rest with reservations. 

You either rest or you don’t rest. 

MR. HOLLAND: Yes, Your Honor, I rest, on the basis that I have 
sufficient prima facie case. 

THE COURT: You either rest or you don’t rest, without any ex¬ 
planation or qualifications. 

MR. HOLLAND: We rest, Your Honor, subject of course to rebut¬ 
tal. 

MR. PRESTON: The case is rested for the plaintiff? Am I right? 

THE COURT: That is right. 

ON DEFENDANTS’ MOTION FOR DIRECTED VERDICT 

MR. PRESTON: I am surprised, if Your Honor please; but I make 
a motion for a directed verdict, on the state of the record. 

THE COURT: Do you join in the motion, Mr. Scrivener? 

MR. SCRIVENER: Yes, Your Honor. 

THE COURT: I will hear you on it. I am inclined to grant the 
motion, because the document creating the account reads this way: 

(Reading document beginning ”You are authorized” and ending ”at 
death of either to survivor. ”) 

Then we have a subsequent document which is really the important 
one, the document signed by Grace Thompson. The heading is ’’Thompson, 
Grace G., or Thompson, Lorin H., or survivor. ” This declares the 
undersigned to be a members of the Perpetual Building Association, and 
so on, and the account in series No. 120-1398 to be theirs as joint owners 
subject to order of either and balance death of either to the survivor, 
signed in duplicate. 

And we have the document which you yourself introduced, Mr. Hol¬ 
land, bearing the names of Grace Thompson and Lorin Thompson. Why 
doesn’t that on the face of it leave the money with the survivor? 

MR. HOLLAND: Your Honor, on the basis of the Murray case, 

Judge Miller, both in the Murray and the Harrington case, without equiv¬ 
ocation, decided that these account cards — and fortunately here they 
were Perpetual cards and identical to the cards identified in that case, in 
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that Murray case -- and I have the Federal edition. 

76 THE COURT: I have the other edition. Just what do you say he 
holds? 

MR. HOLLAND: ’We held in the Harrington case” — 

THE COURT: Gentlemen, we have reached about the time we 
recess. I am going to read these two cases over night and announce my 
ruling on the motion tomorrow, the first thing in the morning. I am in¬ 
clined to agree with Mr. Preston; but I want to read these two cases. 

MR. HOLLAND: If Your Honor will do that, I think we will be 
satisfied. 

MR. PRESTON: I trust Your Honor will take full cognizance of 
the other cases cited in these two cases in our Court of Appeals. 

THE COURT: These two are the ruling cases in this circuit. The 
opinion in Murray against Gadsden is rather long and I want to reread it 
carefully. Since we have reached the end of the day anyway, I will give 
you my ruling in the morning instead of now. 

MR. HOLLAND: Will Your Honor read both cases? They are 
companion cases. 

THE COURT: I am going to read both of those cases. 

MR. PRESTON: Will we be afforded an opportunity to argue? I 
have just made my motion. 

THE COURT: I don’t invite long arguments on motions; but I will 
be glad to hear you briefly. 

77 MR. PRESTON: Thank you. 

(Counsel having returned to trial tables:) 

THE COURT: Ladies and gentlemen of the jury, we are going to 
suspend the trial at this time until tomorrow morning at ten o’clock. 

You will be excused at this time, and please be back in your seats in the 
jury box a few minutes before ten o’clock tomorrow morning. And please 
remember the admonition I gave you before we started the trial. 

(Accordingly at 3:40 p.m. the trial was adjourned until ten o’clock 
tomorrow morning, Friday, December 2, 1955.) 

2D DAY * * * 
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79 PROCEEDINGS 

THE DEPUTY CLERK: Minnie F. Thompson versus Lorin H. 
Thompson et al. 

THE COURT: Will you come to the bench, gentlemen. 

(At the bench:) 

ON DEFENDANTS’ MOTION FOR DIRECTED VERDICT 

(RESUMED) 

THE COURT: Mr. Preston, I read the cases upon which both sides 
seem to rely. Do you wish to say anything in support of your motion? 

MR. PRESTON: Yes, sir. 

THE COURT: I would be very glad to hear you. 

MR. PRESTON: And in accordance with your suggestion of yester¬ 
day, I will be brief. I of course studied and reflected on my motion of 
yesterday evening, and I think the motion was well taken. I urge the 
Court this morning to grant the motion. I do not feel that the Murray 
against Gadsden case overruled the Garret case in so far as the burden 
of proof is concerned. I think the peculiar situation of the pleadings and 
the proof in Murray against Gadsden were such as to make that really a 
very unusual case and one which is not controlling on our factual situation 
here. 

The same thing I think is true of the Harrington case, which was the 
case prior to that. That, in fact, was not even a case where survivorship 

80 was the question at issue. And also from the fact that the Garret case 
clearly holds that the burden of proof was on the one claiming that the 
gift or the transfer was invalid I feel that on the state of our case today, 
as it stands now, the motion should be granted that a directed verdict be 
given. 

THE COURT: I don’t recall, Mr. Scrivener; did you join in the 
motion in behalf of Perpetual, or not? 

MR. SCRIVENER: I did, Your Honor. 

THE COURT: Mr. Holland, I will hear you, if you wish to be heard, 
on so much of the motion as relates to the Treasurer of the Perpetual 
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Building Association. There may be a difference between the two, ac¬ 
cording to Murray against Gadsden. 

MR. HOLLAND: Your Honor, our position is if we were entitled 
to it, our position would run also against the Treasurer, based on entitle¬ 
ment. And our authorities would be the basis for judgment against both 
of the defendants. 

THE COURT: Let me have the exhibits, please. 

The Court views the pertinent rules of law as established by the 
cases of Harrington against Immerman, 83 Appeals D. C. 23, and Murray 
versus Gadsden, 91 Appeals D. C. 38, to be as follows: 

The document addressed to the Perpetual Building Association and 

81 signed by Grace Thompson and Lor in Thompson provides that the account 
in question should be theirs, that is, Grace Thompson's and Lorin Thomp¬ 
son's as joint owners, subject to order of either and balance at death of 
either to the survivor. Under Murray versus Gadsden this document 
creates a contract between the two depositors and the Perpetual Building 
Association. Consequently there is no cause of action on the part of the 
estate of Grace Thompson against the Perpetual Building Association, 

or rather the Treasurer of the Perpetual Building Association. On the 
other hand, Murray against Gadsden expressly holds such a document 
does not create any contract between the two depositors. 

Although the matter is not discussed in the opinion, apparently the 
Court of Appeals is of the opinion that the doctrine of third-party bene¬ 
ficiary of a contract does not apply to such a situation. Perhaps the 
possibility of applying it was not called to the attention of the Court. 

The two cases referred to further hold that in order that there be 
a contract between the two depositors to the effect that they should be 
joint owners, with the right of survivorship, there must be ajconsidera- 
tion. Consideration.is not to bejpresumed, since we are not dealing with 
a negotiable instrument. No consideration so far has been shown , and 
therefore no contract has been e st abli shed. 

82 The Court also considers the possibility of there being a trust. 

But there must be some language or phraseology indicating the intention 
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of the parties to create a trust. None is present in such a document 
standing alone. 

The third possibility discussed by the Court of Appeals is that there 
might have been a gift by one depositor to the other. But the Court of 
Appeals holds that a gift is not to be presumed and that the burden of proof 
is on the party claiming a gift. 

I think it should be said that some of the discussion contained in the 
opinion was not necessary to the decision of the case, because that case 
did not deal with a situation where the only evidence consisted of the doc¬ 
ument creating the joint account. There was evidence in that case con¬ 
cerning the intention of the parties. However, I cannot but come to the 
conclusion that the discussion in the Gadsden case particularly is no mere 
obiter dictum, but seeks to lay down the rules of law. 

Under the circumstances the Court is of the opinion that a prima 
facie case has been established as against the defendant Thompson, but 
none as against the defendant Treasurer of the Perpetual Building Asso¬ 
ciation. Accordingly the Court will direct a judgment in favor of the 
defendant Treasurer of the Perpetual Building Association, but will deny 
a similar motion made in behalf of the defendant Lorin Thompson; and 
we will proceed with the case as to the defendant Lorin Thompson. 

MR. SCRIVENER: I may be excused, then, Your Honor? 

THE COURT: Yes. But before leaving, Mr. Scrivener, may I 
make an informal inquiry of you? The Gadsden case was decided in May, 

1952. Don't you think after that decision it behooved the various banking 
institutions and the building and loan associations to reframe these docu¬ 
ments creating a joint account? This joint account was not created until 

1953. I don't think it is appropriate for all these institutions to just ignore 
court decisions. 

MR. SCRIVENER: The Code of Laws of the District of Columbia 
contains a provision providing that if a building association or bank or 
trust company pays to the survivor of a joint account, which is established 
in the language you have here, then the bank or trust company or building 
association is completely — 


THE COURT: Oh, there is no doubt, and I am so holding. But 
don f t you think that nevertheless the bank or the building and loan asso¬ 
ciation owes some moral duty to its depositors to prepare the kind of a 
document that would be valid between themselves as well? 

It seems to me there is some duty there, and I commend the matter 
to your attention. I don T t think the bank can take a stand-off attitude like 
that and just ignore courts' decisions and run to Congress to get legisla- 
84-87 tion freeing themselves from liability. As a matter of fact, in my opin¬ 
ion, according to my ruling, I don't think that legislation is necessary, 
since the Gadsden case does free the bank from liability. But that is no 
reason for the bank not to have its counsel draw a document that would 
be useful to the depositors as well as to the bank. 

MR. SCRIVENER: I certainly shall look into it, Your Honor. 

THE COURT: Very well. You may be excused. 

MR. SCRIVENER: Thank you. 

THE COURT: And you may proceed. 

(Counsel having returned to trial tables:) 

MR. PRESTON: Will you call the defendant Thompson, please. 

88 MR. PRESTON: Will you call the defendant Thompson, please. 

Thereupon 

LORIN H. THOMPSON, 

one of the defendants, called as a witness by his counsel and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. PRESTON: 

Q. Mr. Thompson, what is your full name? A. Lorin Hartwell 
Thompson. 

Q. And what is your present residence address? A. 3861 Newark 
Street, Northwest, Washington, D. C. 

Q. What relation are you to the plaintiff, Miss Minnie Thompson? 
A. Brother. 

Q. And what relation are you to the late Miss Grace Thompson ? 


A. Brother. 
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Q. Was your sister Grace ever married? A. No, 

Q. Where did she live in early 1953, if you know? A. At the 
Bellevue Hotel, 15 E Street, Northwest, Washington, D. C. 

Q. Was she living alone? A. Yes. 

89 Q. Did she become ill about that time ? A. About what time ? 

Q. In January of 1953. A. Yes. Yes, she did. 

Q. Did her illness progress ? A. Yes, it did. 

Q. Did there come a time in the following month when you received 
a call from her physician? A. Yes, there was. 

Q. And as a result of that call, what did you do, Mr. Thompson? 
A. I went to the hotel and saw her, in her room. And on the several 
occasions that I did see her — 

Q. What was the condition of her health? A. Her condition was 
such that she was bedridden. 

Q. She was sick? A. Yes, she was sick. 

Q. Following your visit of February 12, about how often did you 
visit your sister Grace in her room at the Bellevue? A. During that 
period I visited her twice a day. 

Q. Did your visits become more or less frequent later? A. About 
the same. 

Q. During the course of those visits did you have conversations 
with your sister Grace? A. I did. 

90 Q. From those conversations did any agreement between you and 
Miss Grace arise? 

MR. GLASGOW: I object. 

THE COURT: Objection sustained. That question calls for a con¬ 
clusion. I suggest you reframe your question. You can ask the witness 
what conversations took place, and then the jury will draw the inference 
whether or not there was an agreement. 

MR. PRESTON: Thank you, Your Honor. 

BY MR. PRESTON: 

Q. What was the nature of your conversations with Miss Grace ? 

THE COURT: I think, if I might make a suggestion, you might ask 
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him what was said, rather than have him characterize the conversations. 

BY MR. PRESTON: 

Q. What was said ? 

MR. GLASGOW: I object, Your Honor. 

THE COURT: On what ground ? 

MR. GLASGOW: That any declaration of the decedent, before it 
first can be brought into the Court as evidence, must be corroborated. 
Counsel for the defendant must show that he can corroborate any state¬ 
ment or declaration which the decedent made. 

91 THE COURT: Oh, no. You know, you cannot build a house instantly. 
You have to build it one brick at a time. Objection overruled. 

Under the statute passed several years ago, this evidence is admis¬ 
sible. Corroboration can come later. You may proceed. 

THE WITNESS: On the several occasions that I visited with her in 
her room, it was apparent that she was going to need — 

THE COURT: No, no. Suppose you answer the question. Suppose 
you repeat your question. 

BY MR. PRESTON: 

Q. What did she say, Mr. Thompson? A. Well, she said she was 
very ill and needed care, and I promised to give her — 

THE COURT: No. Tell us what she said and you said, without 
characterizing it. It is important to know, as near as possible, the words 
that were used. 

THE WITNESS: Well, there were several occasions on which I was 
in her room and the conversations were pertaining to her health and the 
medical care that was then being provided by the doctor and nurse in the 
hotel. And I suggested to her that Dr. Carr, who was her doctor, had 
said that she should be hospitalized. And I promised to give her adequate 
hospitalization and nursing care, and proceeded to carry that out. 

92 BY MR. PRESTON: 

Q. What was said between you and Miss Grace as to the method of 
paying for this care, and what was done? A. She asked me to go ahead 
and provide the necessary papers to take care of transferring her available 
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funds, and then she later asked me to get her bankbooks at the Perpetual 
Building Association and have the one account there transferred into a 
new account, leaving part of it in the old account and transferring the 
balance into the new account. 

Q. What was said by Miss Grace as to the disposition or method 
of handling her checking account which was mentioned ? 

MR. HOLLAND; Your Honor, may I say our objection runs to all 
these conversations of the decedent? 

THE COURT: You know very well they are admissible. Don’t 
object unless you know you are right. Objection overruled. You know 
this is admissible. 

THE WITNESS: May I hear that question again ? 

BY MR. PRESTON: 

Q. What if anything was said during these conversations by Miss 
Grace in connection with handling the checking account you have mentioned 
and her other assets? A. She asked me to prepare the necessary papers, 
which I proceeded to do, and bring them to her for her necessary signa¬ 
tures, and obtain the notary public to administer the oath. 

Q. Was anything said, Mr. Thompson, concerning where she was 
to be hospitalized? A. Yes. I had suggested perhaps a nursing home. 

But she said she preferred to go to the Washington Sanitarium, and I said, 
TT Very well, we will take you to the Washington Sanitarium. M 

Q. Did you thereafter make arrangements for her to go to the 
Washington Sanitarium? A. I did make arrangements and promised to 
give her adequate medical and nursing care at that place. 

Q. As a result, Mr. Thompson, of your conversations with her 
concerning the joint account, were the necessary papers signed to set up 
the new account? A. The necessary papers were signed to set up the 
new account. 

THE COURT: He did not say anything about a joint account. He 
said a new account. 


THE WITNESS: A new, joint account. 
BY MR. PRESTON: 
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Q. I show you Plaintiff's Exhibit No. 4 and ask you if that is the 
signature card which was signed by Miss Grace and by you to set up the 
new joint account? A. This is the signature card that was presented to 

94 her for her signature, which she signed, and which I signed, at that time, 
for the joint account. 

Q. Thereafter what did you do with the signature card? A. I took 
it to the Perpetual Building Association. 

Q. And what did you do with it there? A. I gave it to them at the 
desk and asked them to provide to carry out the necessary function of 
making the transfer and returning the books to me. 

Q. Were the books returned to you? A. The books were returned 
to me. 

Q. Did you keep the books, Mr. Thompson? A. I took the books 
back to the hotel and showed them to Grace, and she says, tr Well, you 
retain them." 

Q. And you did retain them? A. I did retain them. 

Q. Following that, Mr. Thompson, did Miss Grace eventually go 
to the Washington Sanitarium? A. She did. 

Q. Do you recall who her doctors were there ? A. Her doctor 
was Dr. Anderson and Dr. Brownsberger. Dr. Anderson was the house 
physician provided by the Sanitarium for her. 

Q. Who were her nurses there, if you recall? A. There was a 
Miss Harding and another girl on the floor; I don't know who she was. I 
don't quite recall her name at the present time. 

95 Q. What type of accommodations did Miss Grace have at the Wash¬ 
ington Sanitarium? A. At the initial entry, I provided a semi room, 
what is known as a semi room, two persons occupying it. And she there¬ 
after, the second day, she requested to have a private room, which I 
authorized them to provide her with and moved her into a private room. 
And from then on she remained in the private room until her death. 

Q. Did you visit her at the Washington Sanitarium? A. Frequently. 

Q. By "frequently, " what do you mean, Mr. Thompson? Can you 
give me an estimate? A. Sometimes several times a day, but never less 
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than once every day. But most times twice a day, and on one occasion 
three times. 

Q. Were any bills for Miss Grace's care presented to you while 
she was at the Sanitarium? A. They were presented weekly and I paid 
them weekly. 

Q. What bills, Mr. Thompson? A . Bills for the hospitalization — 
the doctors' bills and the nursing care and the medical and medicine and 
X-ray treatments, that is, therapy treatments, and any other treatments 
that were provided. 

Q. And out of what funds did you pay these bills ? A. I paid those 
bills out of the funds that were available from the National Metropolitan 
Bank. 

THE COURT: Whose funds were they? 

THE WITNESS: They were the funds of Grace Thompson. 

BY MR. PRESTON: 

Q. Mr. Thompson, did you pay all bills presented to you for Miss 
Grace up until the time she died ? A. Up until the time of her death, 
with the exception of one $19 bill that I didn't understand; and in the 
interim she passed on. 

Q. Did you eventually pay that $19 bill? A. That $19 represented 
part of the last — 

THE COURT: Do I understand it was on the account at the National 
Metropolitan Bank? 

THE WITNESS: It was, sir. 

THE COURT: And that was in the name of Grace Thompson? 

THE WITNESS: Grace G. Thompson, yes, sir. 

THE COURT: And did you have a power of attorney to use that 
account? 

THE WITNESS: I had a power of attorney, yes. 

THE COURT: And that is the account you used to pay the bills ? 

THE WITNESS: Yes, sir. 

THE COURT: You did not use the joint account in the Perpetual 
to pay these bills ? 
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THE WITNESS: No, sir. 

BY MR. PRESTON: 

Q. Just one more question. Was the account at National Metro¬ 
politan sufficient to pay all bills presented to you up until the time Miss 
Grace died? A. They were. 

MR. PRESTON: Your witness. 

THE COURT: You may step down. 

You may reserve your cross-examination until later. 

(The witness, the defendant Thompson, left the stand.) 

THE COURT: Is there anything further? 

MR. PRESTON: No, sir; nothing further. 

THE COURT: You rest? 

MR. PRESTON: I rest. 

THE COURT: Counsel may come to the bench, gentlemen. 

(At the bench:) 

THE COURT: You know, there are two words lawyers must learn 
-- TT No cross-examination.” 

MR. HOLLAND: I understand, Your Honor. 

ON PLAINTIFFS MOTION FOR DIRECTED VERDICT 

MR. HOLLAND: Your Honor, at this time I ask the Court to direct 
a verdict for the plaintiff. There has been no corroboration, first, of 
anything said. That is essential. And of course he has testified what 
he understands, what he says; but he has not proven the element of a 
contract. 

THE COURT: Mr. Preston, do you wish to be heard? 

MR. PRESTON: I do, sir. I offer the Plaintiff’s Exhibit No. 4 as 
perfect corroboration. Here is the signed statement of Miss Grace 
setting up the nut of this case; and that is the plaintiff’s own testimony, 
the plaintiff’s own exhibit in this matter. And since Miss Grace is dead, 
there is nothing that could be better corroboration than her statement. 

MR. HOLLAND: Your Honor, we had a will, if I may read from 

that. 

THE COURT: Just a moment. 
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Have you completed your statement? 

MR. PRESTON: I have, sir. 

THE COURT: I am going to grant the motion. If you gentlemen 
will return to counsel table, I will state my reasons in open court. 

(Counsel having returned to counsel tables:) 

99 COURT’S RULING ON PLAINTIFF’S MOTION 

FOR DIRECTED VERDICT 

THE COURT: The question involved in this case is whether the 
creationjof a Joint .account between the, deceased, and the defendant Thomp¬ 
son was intended as a gift to the defendant Thompson. Under Murray 
against Gadsden the burden of proof to establish a gift is on the person 
claiming it, namely, on the defendant Thompson. The Court reaches the 
conclusion that for two reasons there is no evidence establishing such a 
gift. 

First, under Section 302 of Title 14 of the District of Columbia 
Code, no judgment may be rendered in favor of the plaintiff founded on 
the uncorroborated testimony of the plaintiff as to any transaction with 
or action, declaration or admission of the deceased. It will be recalled 
that this provision, which was enacted in 1948, liberalized the pre¬ 
existing rule of law which excluded such testimony as to conversations 
or transactions with the deceased. The 1948 statute made such conver¬ 
sations admissible but provided that they must be corroborated, because 
the deceased was not able to speak for himself. The Court is of the 
opinion there is no corroboration here. The document establishing the 
joint account is not corroboration, because the matter to be established 
is the contention that there was a gift to Lorin Thompson. The document 
creating the joint account does not corroborate that contention. 

100 The second reason for the conclusion the Court is reaching is that 

on the defendant Thompson’s own testimony it does not appear that any 
gift was intended, but that the purpose of creating the joint account was 
to make the money available for use for the benefit of the deceased while 
she was in the hospital and might be unable to sign checks or otherwise 
exercise dominion over the account. It does not appear from the defend- 
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ant’s own testimony that there was any gift intended. 

Under the circumstances and under the rule of the Gadsden case — 
which the Court summarized at the close of the plaintiff’s case — the 
Court is of the opinion that the defendant Thompson has not sustained the 
burden of proof which would tend to show either a gift or a contract by 
which ownership of the joint account was transferred to him. Accord¬ 
ingly the Court will direct a verdict in favor of the plaintiff against the 
defendant Thompson, in the sum of $5,500,. 00, and will add interest 

from the date of demand. 

* * * * 
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TRANSCRIPT OF PROCEEDINGS 

101 Washington, D. C. 

Monday, December 19, 1955 

Before Judge ALEXANDER HOLTZOFF. 

On defendant's motion for new trial. 

♦ * * * * * * 

102 THE DEPUTY CLERK: Thompson versus Thompson. 

MR. PRESTON: I am sure the Court will recall this case concern¬ 
ing ownership of the survivorship rights in a joint account at the Perpetual 
Building Association. 

THE COURT: I recall the case very well. 

MR. PRESTON: The defendant, Mr. Lorin Thompson, has filed 
a motion for new trial, and the primary point raised by the motion is 
whether or not under the statute controlling testimony as to conversations 
or transactions with deceased persons it is now necessary under the stat¬ 
ute as amended and presently on the books for there to be corroboration 
of the defendant's testimony. In that regard we filed a motion on behalf 
of Mr. Thompson and cited the new section 14-302 of the Code, and 
specifically in there invited the Court's attention to the fact that this Code 
section concerns the situation where the person for whose testimony cor¬ 
roboration is allegedly required is the plaintiff. In this instance — 

THE COURT: In this case it was the defendant. 

MR. PRESTON: Yes; Mr. Thompson was the defendant. 

THE COURT: That is very inept draftsmanship, is it not, because 
surely Congress did not intend this. 

MR. PRESTON: If Your Honor please, having read Mr. Holland's 
very able points and authorities in opposition to our motion, in which he 

103 repeatedly draws attention to the probable intention of Congress, 
that this be construed liberally so as to mean claimants — 

THE COURT: You could not construe a plaintiff to be a defendait, 

I suppose. 

MR. PRESTON: That is true. If Your Honor please, since re¬ 
ceiving Mr. Holland's points and authorities on Friday, I have carefully 
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looked into the legislative history as best I could over the weekend and 
find that almost conclusive evidence of this intent that I contend for ap¬ 
pears in the wording of the statute as it was before it was amended. 

Before the statute was amended, old 14-302, I have a copy of the 
1940 Code here, if the Court would care to refresh his recollection. 

In that instance there was a question where it was either party 
in any action cannot testify as to transactions with the deceased. And 
I have this particular section here; of the previous code. 

THE COURT: Suppose you read me the previous section, if you 
don’t mind. 

MR. PRESTON: Very well, Your Honor. I will be glad to. This 
is from the District of Columbia Code, 1940 edition, section 14-302: 

’Testimony of surviving party. 

”If one of the original parties to a transaction or contract has 
since the date thereof, died or become insane or otherwise incapa¬ 
ble of testifying in relation thereto, the other party thereto shall 
not be allowed to testify as to any transaction with or declaration 
or admission of the said deceased or otherwise incapable party in 
any action between said other party, or any person claiming under 
him, and the executors, administrators, trustees, heirs, devisees, 
assignees, committee or other person legally representing the 
deceased or otherwise incapable party, unless he be first called 
upon to testify in relation to said transaction or declaration or ad¬ 
mission by the other party, or the opposite party first testify in 
relation to the same, or unless the transaction or contract was made 
or had with an agent of the said deceased or otherwise incapable party 
and said agent testifies in relation thereto. ” 

THE COURT: Do you have the statute there ? 

MR. PRESTON: I have it here, if I may pass it up to the Court. 

And I have taken the liberty of underlining the part which I believe is 
pertinent. 

THE COURT: Here it refers to ’’other party, ” instead of ’’plaintiff. ” 
Is that your point ? 
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105 MR. PRESTON: Exactly, sir — and to any action between two par¬ 
ties. 

I would like to, i by contrast, invite the Court's attention to 14-302 
as it is now, where the word "plaintiff" specifically appears and where it 
is necessary that an action be against the executor. I have this one, also, 
sir. 

THE COURT: I have that here. I always keep the current code here 
at the desk. 

MR. PRESTON: Very well, sir. I think the contrast between the 
two is almost conclusive, if not really conclusive, of the position we take. 

THE COURT: Of course, I have no doubt this was an error in drafts¬ 
manship. It does not mean that your point is not well taken. But certain¬ 
ly if the draftsman's attention were called to what he was doing, he would 
say "I did not mean to do that. " 

MR. PRESTON: Well, to that, sir, I make no answer. 

THE COURT: I am perturbed by the thought that I would have a right 
to construe the word "plaintiff" as meaning "defendant. " That would be 
doing violence to the English. 

MR. PRESTON: I think, if Your Honor please, in view of the statute 
as it was prior to the amendment, where that position would have been 
absolutely sound, I think the fact that the statute was amended to make it 
so clear that where it is a plaintiff in an action against the executor. 

106 THE COURT: I am sure that was not what was intended. And you 
may recall, Mr. Preston, this amendment was drafted and its enactment 
advocated by a committee of the Bar Association, in order to do away 
with what is generally known as a "Dead Man's Ruling. " 

MR. PRESTON: Yes, sir. 

THE COURT: And some persons advocated complete abolition of the 
Dead Man's Ruling. Others opposed it And this was intended as a com¬ 
promise, namely, to admit the testimony of the transaction with the de¬ 
ceased, but to require it to be corroborated. And I think it was just 
thoughtlessness of draftsmanship that the word "plaintiff" is used. 
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MR. PRESTON: If the Court please, may I answer? As long as we 
are now discussing the question of draftsmanship by the Bar Association— 

THE COURT: Well, not by the Bar Association. 

MR. PRESTON: — rather than Congress. But may I suggest this to 
the Court, as a line of reasoning ? 

THE COURT: The final draft may have been rephrased by a clerk 
of the committee. That frequently-happens, too, you know. 

MR. PRESTON: Yes, sir. But may I suggest this ? Here in this 
case we have in evidence Plaintiff’s Exhibit No. 4, which by itself and 
by the existence of the passbook for this joint account makes out a prima 
107 facie case, I believe, under the Garrett decision, on behalf of my 

client. In this instance he is the defendant.. He starts with something. 

He has the documents right there. 

And then the executrix comes in and says "My brother, this money 
doesn’t belong to you. " I think the burden of proof there is very definitely, 
in Garrett against Keester, placed upon the executor, who claims that the 
documents, if they exist, don’t represent the true situation. 

I am prepared to argue the line of cases which has culminated in 
Murray against Gadsden. And I believe, sir, there are special circum¬ 
stances in the four particularly pertinent cases which indicate that only 
one of them is really controlling in our situation here today, and that is 
Garrett against Keester, which is found at 61 Appeals D. C., page 23. 

THE COURT: The Gadsden case overruled all prior decisions, really, 
except the one immediately preceding it. 

MR. PRESTON: If Your Honor please, I am ready to argue that, if 
you will hear me. 

THE COURT: You will recall, Mr. Preston, that I placed my conclu¬ 
sion on two distinct grounds, either one of which I deemed was sufficient, 
standing alone, to support the conclusion. The first one was this amend¬ 
ment to the Dead Man’s Statute — and I must say that the point you are now 
making as to that deserves very serious consideration. But even if 
I were to agree with you as to that, we still have the second ground on which 
I base my decision, namely, that as a matter of fact there was no proof 
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that any gift was intended. And 1 based that conclusion on the defendants 
testimony. You will recall my decision at the end of the trial. 

MEL PRESTON: Unfortunately, sir, I have just received from the 
reporter the transcript this morning. I don't believe he had time to 
write up your remarks and give them to me. He just gave me the testi¬ 
mony, I believe, of the executrix. 

THE COURT: The remarks I made were to the following effect. 

I can refresh your recollection. I said that Thompson did not testify 
that a gift was intended to him, or he did not testify to any words of gift 
Even if you convince me as to this question as to the construction of the 
Dead Man's Statute, the other point stands. 

M R .PRESTON: I believe, if the Court will hear me on that point 

THE COURT: Yes, I shall hear you. 

MR. PRESTON: I believe that the case of Murray against Gadsden, 
to which the Court refers, is one in which there was a very serious de¬ 
ficiency — 

THE COURT: Mr. Preston, I based that part of my ruling not on 

Murray against Gadsden but on the testimony in the case, and I held 
there was no evidence of a gift; that the defendant himself, accepting his 
version of the transaction, did not testify to a gift, or his testimony was 
that it did not amount to a gift. 

MR. PRESTON: My recollection, if Your Honor please, and my whole 
theory of the case, was that the transfer here was not of the entire inter¬ 
est in the fund; it was. of a survivor's interest in the fund. 

THE COURT: Yes, I know. 

MR. PRESTON: And that that transfer was complete; that the sign¬ 
ing of the signature card by the decedent and her telling her brother to 
keep the passbooks, which were issued directly to him, and telling him 
'You go ahead and take care of me," comprised a symbolic delivery of 
that gift. 

THE COURT: There was delivery. I held that that did not consti¬ 
tute a gift. And that is a question of fact. I held that those words did not 
constitute a gift or disclose an intention to make a gift. 
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MR. PRESTON: May I suggest to the Court that this lady did every 
single act that she could possibly do, after requesting her brother to do 
certain acts, she did every single act to turn over to him the survivorship 
interest in this fund which is the subject of our litigation. And for that 
reason I respectfully invite the Court’s attention to the case of Garrett 

110 against Keester again, as placing the burden of proof upon the per¬ 
son claiming the invalidity of the gift, that is, the plaintiff in this case, 
Miss Minnie Thompson as executrix. 

And I believe that under the law in its present state Mr. Lorin 
Thompson, the defendant, is entitled to judgment on the state of the rec¬ 
ord. 

MR. HOLLAND: May it please the Court, I will direct my attention 
first to the statute, if the Court wishes to hear me on that point. As I 
pointed out in my response to his motion, clearly it is the intention of 
Congress to protect representatives of deceased persons from claimants. 
There is no question here but that the defendant is making claim to funds 
of the decedent, and he bases his claim on a transaction — or he calls it 
an agreement or contract. 

THE COURT: Yes. But I cannot construe the word "Plaintiff” to 
mean 'Defendant, ” although 1 am sure Congress intended to make it appli¬ 
cable to both parties. If the defendant has a counterclaim, then I think 
the word "plaintiff” can be broadly construed to include the defendant as 
to his counterclaim. But it certainly does not apply to the defense. 

Here you have a defense. You have the statute used by the defendant 
in connection with his defense. 

I think the Bar Association committee that was interested in getting 

111 this amendment passed should look into this matter and perhaps 
propose a clarifying amendment to Congress. Perhaps you might care to 
call the attention of the appropriate Bar Association committee to this sit¬ 
uation. 

MR. HOLLAND: I will be glad to. 

THE COURT: I certainly think this was an error in draftsmanship. 
But while the Court can construe an ambiguity, the Court cannot legislate 


where there is no ambiguity. 

MR. HOLLAND: Moving to the second point, Tour Honor, as to 
whether or not the defendant did in fact establish his entitlement — 

THE COURT: I don't think I need hear you on that, Mr. Holland. 

MR. HOLLAND: I have the transcript of the defendant's testimony, 
if Tour Honor cares to see it. 

THE COURT: Tes; let me see it now. 

(The transcript was handed up.) 

MR. HOLLAND: I can say, Tour Honor, I have studied it word for 
word, and there is clearly no proof of either a gift or a contract. 

It begins on page 78, Tour Honor. 

THE COURT: Where is his story of the transaction? On what page ? 

MR. HOLLAND: I believe about on page 90. Before that he explains 

she was ilL 

THE COURT: I am going to deny the motion. Irrespective of the 
point now raised, that section 14-302 of the District of Columbia Code ap¬ 
plies only to plaintiffs, a point that was not raised by counsel at the trial, 
the other ground on which the Court based his decision is sufficient stand¬ 
ing alone to warrant the conclusion reached. The defendant Thompson's 
testimony does not contain any words that could be construed as a gift to 
him from the deceased. There being no gift, under Murray against Gad¬ 
sden, the joint account does not create any right of survivorship to the 
defendant under the circumstances in this case. 

MR. HOLLAND: Would Tour Honor hear me one additional moment ? 
The theory of the — 

THE COURT: I have decided in your favor. If you want to convince 
me I am wrong, I will hear you. 

MR. HOLLAND. Certainly not, Tour Honor. 

The defendant has talked in terms of a contract, Tour Honor. 




THE COURT: Are you trying to convince me that my decision should 
be changed? 

MR. HOLLAND: You have spoken only of a gift. In order that the 
record show there was a finding of neither contract nor gift — 

THE COURT: 1 think I will change my decision, if you continue to 
argue against it. 

. MR. HOLLAND: I am sorry, Your Honor. 


(REPORTER’S CERTIFICATE) 



BEST COPY i 


from the original 


>r_ i9*sL 

PERPETUAL BUILDING ASSQGUTON 

WASHINGTON, a C 


Plf. Ex. #1 


Touin 

"pom standing in ihe name 

m0k 


^ //oo 

hmwtth, to a joint account 


Id bo theirs as joint owner* 



to Older of either, and 



Plf. Ex. #3 


THOMPSON: Grace G. or THOMSON: Minnie F. or stir. 
y Tku declares the undersigned to he members of the PERPETUAL 
BUILDING ASSOCIATION of the District of Columbia, subject to 
all the provisions of its Constitution and By-Laws, from thetH^SBy 

of-*—*.*. _:_—.—* and the account in Seriesi£j2--Jjje_ JL 

to be theirs as joint owners, subject to order of either, and balance at 
death jof either to the surveyor. 8igned in duplicate. 




Address.__1_ 

Name.^^±^ Sif- - _ 

Addreat_6Lr:_ 

WlTNXSB__ 


5Mt Ml-47 


THCMPSr * \t*0T tur 

PERPETUAL BUILDING ASSOCIATION 
of the Dsstrkf N f C oh sm bi a, 

subject So eU the provisions of its Constitution and Bplaws, from the 

_ li~ day of _ f l Aim n tnty __ 19jf3., and the account in 

Plf • Ex. #4 Sorias —J.Zed-rr-13- f-£~ _ to be tboirv as joint owners, subject to order of 

either, and balance at death of either to the sur v iv o r. Signed in dupUcate. 



Addrtw ^* €><4 /4/ 





•OOO ••M il 















HARVEY H. HOLLAND, JR. 
GEORGE A. GLASGOW 

500 Tower Building 
Washington, D. C. 

Counsel for Appellee 

Of Counsel: 

WILKES & ARTIS 


Robert L. Thiel, Printer 
Washington, D. C. 
























UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No, 13,189 


LORINH. THOMPSON, 


v. 


Appellant 


MINNIE F. THOMPSON, 
Executrix of the Estate of 
Grace G. Thompson, deceased, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellee deems it necessary to submit the following counter-state¬ 
ment of the case in order to correct inaccuracies and omissions contained 
in appellant's statement. 

Appellee (plaintiff below), Minnie F. Thompson, as executrix of the 
Estate of her deceased sister, Grace G. Thompson, instituted an action 
in the United States District Court for the District of Columbia against ap¬ 
pellant, Lor in H. Thompson, and Ernest A. Thomas, Treasurer of the 
Perpetual Building Association, to recover, as an asset of the Estate, the 
sum of $5500.00 (JA 1, 2, 3, 9, 15-23). The said sum of $5500.00 repre¬ 
sented funds belonging to the decedent, Grace G. Thompson, and deposited 
prior to her death in an account at Perpetual Building Association (account 
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no. 120-1398) in the names of Grace G. Thompson and the appellant, Lorin 
H. Thompson. (Plf. Ex. 4, JA 72). 

The decedent Grace G. Thompson, who lived alone at the Bellevue 
Hotel in Washington, D.C., had never married. (JA 56). She had six 
brothers and sisters, several of whom live in and around Washington, 

D. C. (JA 44). 

In January 1953 the decedent, Grace Thompson, became ill and the 
illness progressed in seriousness.(JA 56). In February 1953 appellant 
received a call from decedent’s doctor and as a result of that call appellant 
went to the Bellevue Hotel to see his sister, the decedent, and found that she 
was so ill as to be bedridden. (JA 56). Following his visit to the decedent’s 
room on February 12th, 1953 (six days prior to the creation of the joint ac¬ 
count here in dispute) (Plf. Ex. 4, JA 72), appellant visited the decedent 
daily and in the course of these visits appellant and decedent had conver¬ 
sations pertaining to decedent’s health and the medical care being provided 
by the doctor and nurse in the hotel. (JA 57). The decedent’s doctor at the 
hotel advised that the decedent should be hospitalized. Appellant agreed 
to see that proper arrangements were made for the decedent to receive 
adequate hospitalization and nursing care. (JA 57). To provide for the 
payment of such hospitalization and medical care as might be required by 
her illness, decedent asked appellant, her brother, to obtain the neces¬ 
sary papers to transfer her available funds (the evidence alone showed that 
the decedent had available approximately $6500.00 on deposit at Perpetual 
(JA 40) and an unnamed amount on deposit at the National Metropolitan Bank) 
(JA 60), and in that connection asked appellant to go to Perpetual Building 
Association and obtain her account book and to have a portion of her old 
account no. 50-1100, in the names of Grace G. Thompson and Minnie F. 
Thompson, appellee herein, transferred into a new account. (JA 58, 59). 
Appellant obtained a printed signature card from Perpetual and presented 
it to his bedridden sister for her signature and she signed the card (Plain¬ 
tiff’s exhibit 4) (JA 59). Appellant also signed the card dated February 18, 



(i) 

No. 13,189 

APPELLEES STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions are: 

I - Whether the executrix (appellee) of the estate of a deceased 
person who, during her last illness, created a "joint" sav¬ 
ings account solely with her own funds, in her name and 
the name of her brother (appellant), is entitled to these 
funds as an asset of the estate in a.n action instituted 
against the surviving brother who claims title to these 
funds, where, on all the evidence, the surviving brother 
failed to show that title to these funds vested in him by 
virtue of a contract, gift, or trust? 

II - Whether the surviving brother (appellant) was prejudiced 
by the legal conclusion reached by the District Court that 
Sec. 302, Title 14 of the District of Columbia Code (1951 
Edition) applied to appellants testimony relating to conver¬ 
sations of appellant with decedent, when the record on ap¬ 
peal shows that appellant succeeded, over appellee’s objec¬ 
tion, in getting into evidence all such testimony he desired 
to introduce and where the Court based its conclusion on a 
second and independent ground under which the Court gave 
full consideration to all of appellant’s testimony? 
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pellant, Lor in H. Thompson, and Ernest A. Thomas, Treasurer of the 
Perpetual Building Association, to recover, as an asset of the Estate, the 
sum of $5500.00 (JA 1, 2, 3, 9, 15-23). The said sum of $5500.00 repre¬ 
sented funds belonging to the decedent, Grace G. Thompson, and deposited 
prior to her death in an account at Perpetual Building Association (account 
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no. 120-1398) in the names of Grace G. Thompson and the appellant, Lorin 
H. Thompson. (Plf. Ex. 4, JA 72). 

The decedent Grace G. Thompson, who lived alone at the Bellevue 
Hotel in Washington, D.C., had never married. (JA 56). She had six 
brothers and sisters, several of whom live in and around Washington, 

D. C. (JA 44). 

In January 1953 the decedent, Grace Thompson, became ill and the 
illness progressed in seriousness.(JA 56). In February 1953 appellant 
received a call from decedents doctor and as a result of that call appellant 
went to the Bellevue Hotel to see his sister, the decedent, and found that she 
was so ill as to be bedridden. (JA 56). Following his visit to the decedents 
room on February 12th, 1953 (six days prior to the creation of the joint ac¬ 
count here in dispute) (Plf. Ex. 4, JA 72), appellant visited the decedent 
daily and in the course of these visits appellant and decedent had conver¬ 
sations pertaining to decedent’s health and the medical care being provided 
by the doctor and nurse in the hotel. (JA 57). The decedent’s doctor at the 
hotel advised that the decedent should be hospitalized. Appellant agreed 
to see that proper arrangements were made for the decedent to receive 
adequate hospitalization and nursing care. (JA 57). To provide for the 
payment of such hospitalization and medical care as might be required by 
her illness, decedent asked appellant, her brother, to obtain the neces¬ 
sary papers to transfer her available funds (the evidence alone showed that 
the decedent had available approximately $6500.00 on deposit at Perpetual 
(JA 40) and an unnamed amount on deposit at the National Metropolitan Bank) 
(JA 60), and in that connection asked appellant to go to Perpetual Building 
Association and obtain her account book and to have a portion of her old 
account no. 50-1100, in the names of Grace G. Thompson and Minnie F. 
Thompson, appellee herein, transferred into a new account. (JA 58, 59). 
Appellant obtained a printed signature card from Perpetual and presented 
it to his bedridden sister for her signature and she signed the card (Plain¬ 
tiff’s exhibit 4) (JA 59). Appellant also signed the card dated February 18, 
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1953 and took it to Perpetual where he turned the card over to the Asso¬ 
ciation and asked that the Association transfer a portion of the decedent's 
funds in the old account (no. 50-1100) to a new account (120-1398), and 
that the account books then be returned to him. The new account (120- 
1398) was created by the transfer of $5500.00 from the old account (no. 
50-1100) thus leaving a balance of a little over $1000.00 in the old account 
(JA 59). The account books (on both the old account in the name of the 
decedent and appellee and the new account) were returned by the Associa¬ 
tion to appellant and upon his return to the hotel he showed them to the 
decedent and she stated, "Well, you retain them" (JA 59), and appellant 
did continue to retain both account books. 

The evidence showed that the decedent, Grace G. Thompson, origin¬ 
ally opened an account at Perpetual (no. 50-1100) on August 6, 1928 in her 
name only (JA 38), and that on April 16th, 1948, the decedent changed that 
account into a so-called joint account by submitting to the Association a 
signature card signed by both decedent and appellee (plf. ex. 3, JA 72), 
which signature card had printed on it the same language printed on the 
signature card subsequently signed by the decedent and appellant and used 
to create, on February 18, 1953, the account now in dispute (account no. 
120-1398), The funds in account no. 50-1100 in the names of decedent 
and appellee Minnie F. Thompson were solely the funds of decedent and 
appellee had no ownership or interests in such funds. (JA 45, 46). The 
balance remaining in said account no. 50-1100 became an asset of dece¬ 
dent's estate. 

It was shown through the testimony of appellee (JA 45, 46), the 
testimony of William H. Rippard, Comptroller of Perpetual Building As¬ 
sociation (JA 38, 40) and by documentary evidence that all of the funds 
placed in account #120-1398 (bearing the names of decedent and appellant) 
were solely the funds of the dece dent and that appellant deposited no funds 
of his own in said account, which facts are undisputed by appellant. 
(Appellant's Brief 2, 11, 24; JA 10). 
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Shortly after the new account in the name of decedent and appellant 1 

was created, the decedent was transferred to a hospital (Washington Sana- j 

torium). (JA 58). She became progressively more ill and died in the hos¬ 
pital on March 22nd, 1953, approximately four and one-half weeks after „ 

such new account (the one here in controversy) was created. (Plf. Ex. 4, 

JA 72). Decedent died leaving a will (JA 43) which named appellee as j 

executrix. 1 

After decedent was hospitalized and during the few weeks prior to 
her death, appellant paid decedents hospital, doctor and medical bills, 
all such bills being paid with funds belonging to the decedent and on deposit « 

in decedents checking account at the National Metropolitan Bank. (JA 60, * 

61). Since the account at National Metropolitan was sufficient to pay all 
such bills of decedent up to the time of her death, appellant did not use 
the funds in the joint account (#120-1398) in Perpetual to pay these bills 
(JA 60, 61). None of the decedent’s hospital, medical or other bills were 
paid from any funds belonging to appellant (JA 60). 

On May 26, 1953, appellant withdrew $1500.00 of the $5500.00 on 

4 

deposit in account #120-1398 in Perpetual (no withdrawals had been made 

from said account prior to decedent’s death) (JA 40) and the following day ! 

appellee filed the aforementioned action (JA 1) claiming the $5500.00 as 

funds belonging to the estate of Grace G. Thompson and subject to distri- * 

bution under the decedent’s will (JA 8, 9). Appellee contended that the * 

said funds belonged solely to the decedent, that appellant’s name was on 1 

account no. 120-1398 under an arrangement solely for the convenience of 

decedent and that appellant had no ownership or interest in the funds in that 

account. (JA 31, 32, 33). Appellant’s answer denied these allegations 

(JA 6, 7), but in his pretrial statement he raised the affirmative defense 

of the existence of a unilateral oral agreement (Appellant’s Brief 10) be- < 

tween himself and decedent under which he claimed an interest in decedent’s n 

funds in account no. 120-1398. (JA 10). \ 


✓ 
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Appellee’s case in chief consisted of the testimony of Mr. Rippard, 
Comptroller of Perpetual Building Association, the introduction of records 
of the Association relating to the accounts of decedent in Perpetual (JA 72) 
and of the testimony of appellee. As part of her case, appellee conclusively 
established that account no. 120*1398 was created solely with funds of the 
decedent and that appellant at no time deposited any funds of his own in 
that account. (JA 38, 39, 45, 46). Appellee then rested her case in chief 
and the appellant made a motion for a directed verdict and the Association 
joined in said motion (JA 52-55). The Lower Court, after a discussion of 
the pertinent rules of law as established by the cases of Harrington v. Em - 
merman, 88 U.S. App. D.C. 23, 186 F. 2d 757, and Murray v. Gadsden , 

91 U.S. App. D.C. 38, 197 F. 2d 194, 33 A1LR 2d 554, directed a verdict 
for the Association but denied appellant’s motion. 

Appellant proceeded with his case which consisted solely of his own 
testimony (set forth in full on pages 55 through 61 of the JA). There was 
no evidence showing a promise or agreement on the part of the appellant to 
spend any of his own funds, as he contended (JA 28, 34), for the payment 
of any of decedent’s hospital, medical or other bills. Appellant then rested 
his case and appellee made a motion for a directed verdict (JA 61) on the 
ground, first, that appellant had failed to corroborate any testimony relating 
to statements by or conversations with decedent and, secondly, that appel¬ 
lant had failed on all the evidence to establish the contract upon which he 

based his entitlement to the funds in the joint account. (JA 61). The Court 

<■ 

granted appellee’s motion basing its ruling on two grounds, lack of corro¬ 
boration as required under section 302 of title 14 of the District of Columbia 
Code, and failure of appellant to sustain the burden of proof which would 
tend to show either a gift or a contract by which ownership of the funds in 
the new account were transferred to him. (JA 62-63). Appellant filed a 
motion for a new trial which motion was denied. (JA 64-70). 

Appellee is compelled to direct the Court’s attention to the fact that 
throughout his brief appellant makes reference to and bases portions of his 


6 


argument upon alleged facts and documents which are not in evidence and 
which are wholly unsupported by the evidence. 

Referring to appellants statement of the case (appellants brief 2), 
there is no evidence justifying the conclusion that ’’the uncertainty of the 
nature and duration of the illness led the deceased to make an oral, uni¬ 
lateral agreement with her brother. Tt 

In the next sentence appellant refers to " * * * his promise to give 
her adequate medical care and to pay all bills using initially the funds she 
contributed and after they were exhausted his own personal funds”. No¬ 
where in the evidence is there any mention of appellant using his own funds 
after decedent’s funds were exhausted or otherwise. In the next sentence 
(appellant’s brief 2), appellant refers to a letter allegedly written by de¬ 
cedent to Perpetual Building Association in connection with the creation 
of the account here in dispute, and which letter is subsequently referred 
to several times by appellant in his argument. Neither this letter nor its 
contents are in evidence. In the next paragraph (appellant’s brief 3), ap¬ 
pellant refers to a power of attorney executed by decedent and refers to the 
time of its execution and purpose. This power of attorney is not in evi¬ 
dence and there is no evidence in the entire record relating to the time of 
its execution or to its contents. Appellant had full opportunity to intro¬ 
duce the aforementioned letter and power of attorney as well as any other 
documents if he felt they would in any way support his case, but declined to 
do so and rested his case after introducing only his own testimony. Ap¬ 
pellant makes specific references in his brief to such letter and power of 
attorney and because they are not before the Court, appellee is unable to 
show that they are prejudicial to appellant’s case. 

In the next paragraph (appellant’s brief 3), appellant states that ’The 
deceased died suddenly on March 22, 1953”. This statement is entirely 
contrary to the undisputed evidence (appellant’s own testimony) — decedent’s 
last illness began in January 1953 — she was bedridden when appellant came 
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to see her in February 1953 and her illness progressed (JA 56) necessita¬ 
ting her removal to a hospital where she died on March 22, 1953. 

Without making further detailed reference to other such items, ap¬ 
pellee respectfully urges the Court to consider appellant’s statement of 
the case and argument only in the light of the evidence actually in the case 
and before the Court, which evidence is set forth in full in the joint appen¬ 
dix. 

SUMMARY OF ARGUMENT 

I. In an action instituted by the Appellee, as executrix of the estate 
of her deceased sister, against appellant, a brother of decedent, for judg¬ 
ment that the money in a certain joint savings account was the property of 
decedent’s estate, the lower Court properly directed a verdict for appellee 
upon the evidence which established that decedent was ill and bedridden at 
the time she created the joint savings account, which account was created 
solely with her own funds but in the names of herself and appellant and that 
the appellant, who asserted title to these funds under an alleged oral con¬ 
tract with the decedent, failed to establish his title thereto on this or any 
other theory recognized by this Court — the evidence showing merely an 
arrangement for the convenience of the decedent. 

II. The lower Court did not misconstrue the basic issue of fact, but 
expressly concluded, as a matter of law, that there was no contract be¬ 
tween the decedent and appellant whereby appellant received title to de¬ 
cedent’s funds in the subject account and further concluded that appellant 
did not receive title thereto by virtue of a gift or on any other theory rec¬ 
ognized by this Court. 

m-A. Appellant was not prejudiced by the lower Court’s application 
of Sec. 302, Title 14 of the District of Columbia Code, 1951 Edition, 
(Dead Man’s Statute) to appellant’s testimony relating to conversations 
of appellant with decedent, when the record on appeal show that appellant 
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succeeded, over appellee’s objection, in getting into evidence all such testi¬ 
mony he desired to introduce and where the Court based its conclusion on 
a second and independent ground under which the Court gave Ml consid¬ 
eration to all of appellant’s testimony — the latter ground being that appel¬ 
lant failed to prove any entitlement to decedent’s funds. 

m-B. The lower Court properly applied the law of the District of 
Columbia (as laid down by this Court in the case of Murray v. Gadsden , 

91 U.S. App. D.C. 38, .197 F. 2d 194, 33 ALR 2d 554, in ruling that 
appellee, by conclusively establishing that all the funds deposited in the 
joint account in issue belonged solely to the decedent, had established a 
prima facie case and that appellant was then required to proceed to show the 
existence of the contract under which he claimed entitlement to decedent’s 
funds. 

IV. The Court should not overrule or modify its well considered de¬ 
cision in the case of Murray v. Gadsden , 91 U.S. App. D.C. 38, which 
laid down the law controlling the rights and burdens of the claimants to 
the funds in a joint savings account, under the circumstances present in 
the case on appeal and thereby relieve the appellant of the burden of es¬ 
tablishing his entitlement to the funds of the decedent. 
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ARGUMENT 

In presenting its argument, appellee will respond to each of appel¬ 
lants contentions in the order presented in appellant’s brief. 

I. The Appellee (Plaintiff Below) Was Entitled To A Directed 
Verdict On All The Evidence. _ 

At the close of the appellant’s (defendant below) case, the lower Court 
granted the appellee’s motion for a directed verdict. (JA 62, 63). The ap¬ 
pellant now contends that the Court erred in so doing. (Appellant’s Brief 7). 

The basic issue in the case was whether, when account #120-1398 at 
Perpetual was established in the names of decedent and appellant, the de¬ 
cedent intended to transfer to appellant an interest in her funds in that ac¬ 
count or merely to establish an arrangement to facilitate the payment of 
her bills during her illness and incapacity. 

The law relating to and controlling the rights of the parties in the 
present case is contained in the decision of this Court in Murray v. Gads ¬ 
den , 91 U.S. App. D.C. 38, 197 F 2d 194, 33 ALR 2d 554, (1952), and in 
Harrington v. Emmerman , 88 U.S. App. D.C. 23, 186 F 2d 757, (1950). 
These cases announced the rights and burdens of parties claiming the funds 
in a joint account under the circumstances present in the case now before 
the Court, i. e., where one depositor creates an account solely with his 
own funds but adds to the account the name of another. 

In considering the claim of the survivor to such an account, this Court 
in the case of Murray v. Gadsden, supra, stated at 91 U.S. App. D.C. 41: 

”In considering the case it must be remembered the 
accounts originally belonged to Mrs. Murray, the decedent. 

If the survivor, Mrs. Gadsden, is now entitled to them, 
ownership must somehow have passed from the decedent 
to her. She could have acquired the title which she claims 
only through a bequest, a contract, a trust, or a gift made 
by Mrs. Murray. * * * *” 
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The Court in the Murray case then eliminated the "bequest" possi¬ 
bility since the account cards were not executed in conformity with the 
Statute of Wills. In considering the contract theory the Court stated at 
page 41: 

"The theory that Mrs. Gadsden owns the accounts 
by virtue of contracts cannot stand, for several reasons. 

In the first place the deposit declarations were at most 
contracts between the two individuals on the one hand and 
the building associations on the other. They were not con¬ 
tracts between the two women, as we hold later in this 
opinion. There was no consideration expressed, and none 
was pleaded or proved. " 

After eliminating the possibility of a trust, the Court then gave detailed 
consideration to the possibility that Mrs. Gadsden (the survivor) might be 
entitled to the funds of the decedent, Mrs. Murray, in the joint account 
by virtue of a gift. The Court stated at page 44: 

tf We held in the Harrington case that, when a de¬ 
positor creates a joint account for himself and another, 
without consideration, it is presumed to have been done 
for the convenience of the depositor; that the printed form 
was not conclusive between the two individuals as to whe¬ 
ther a present gift had been intended; that whether the printed 
form gave Miss Emmerman a present interest in the account 
depended upon whether Mrs. Carlin intended to make such a 
gift; that Miss Emmerman had the burden of establishing a 
gift. * * * *" 

and again on page 47 of the decision: 

"If the instruments gave Mrs. Gadsden no interest in 
praesenti — if they became operative only at Mrs. Murray’s 
death — then they were testamentary in character, and in¬ 
effective, for the reason heretofore noted. As there is no 
suggestion here of the establishment of a trust, a joint ten¬ 
ancy was not created unless Mrs. Murray intended the de¬ 
posit agreements to operate as a gift of a present interest 
in the funds. Whether she so intended was a controlling 
issue. There can be no gift if the alleged donor did not 
intend to make one. Moreover, one who claims to be a 
donee has the burden of establishing a gift. 

* * * * * 
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”So Mrs. Gadsden had the burden of proving that 
Mrs. Murray intended to make a gift inter vivos when 
she signed the instruments. * * * *" 

In the case of Harrington v. Emmerman, 88 U.S. App. D.C. 23, the 
Court stated at page 27: 

" * * * * Consequently the controlling issue in 
the case was whether the deposit agreement in fact gave 
Miss Emmerman a present one-half interest in the fund. 

That depended on whether Mrs. Carlin intended it to do 
so, for there can be no gift if the alleged donor did not 
intend to make one. Moreover, the donee has the burden 
to establish a gift. Myers v. Tschiffely, 1934, 64 App. 

D. C. 17, 73 F 2d 657. And when a depositor creates a 
joint account for himself and another, without considera¬ 
tion, it is presumed to have been done for the convenience 
of the depositor. Kennel v. Kennel, 1941, 128 Conn. 200, 

21 A. 2d 400; McDonough v. Portland Savings Bank, 1938, 

136 Me. 71, 1A. 2d 768; McDonald v. Sargent, 1923, 121 
Misc. 437, 201 N.Y.S. 129. This presumption also served 
to cast upon the appellee the burden of showing that Mrs. 

Carlin intended to give her a present interest. ” 

In the present case the appellee established beyond dispute (Appel¬ 
lants Brief 2, 11, 24) that all of the funds going to make up the new account 
#120-1398 were solely the funds of the decadent, Grace Thompson, (JA 38, 
39, 45, 46) and thereby made out a prima facie case. Under the Murray v. 
Gadsden decision, such evidence gave rise to a presumption that the account 
was created for the convenience of the decedent and the burden w^.s then 
upon the survivor, appellant, who claimed such funds, to prove the basis 
for his entitlement, whether by trust, contract or gift. Appellant claimed 
entitlement to the decedent’s funds by virtue of an alleged oral contract 
with the decedent. (Appellant’s Brief 2, 27, 28). In his pretrial statement, 
appellant describes such alleged agreement as follows: 

’’The consideration for the transfer by Grace was a 
promise by Lorin to her that he would see that proper hos¬ 
pital, nursing and medical care were provided for Grace, 
as long as she lived, from her funds as long as they might 
last and from his funds if hers should be exhausted before 
her death. ” (JA 10). 
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In discussing with the Court immediately prior to the commencement 
of the trial and in his opening statement to the jury, appellant's counsel re¬ 
ferred to the agreement on appellant's part as being one to see to it that the 
decedent obtained proper hospital and medical care for the rest of her life, 
but then varied from the original statement by adding: 

" * * * * or until she recovered." (JA 28) 

and then in his opening statement: 

" * * * * As long as her money held out he (appel¬ 
lant) was to use her money and if necessary thereafter he 
would provide the funds that would see her through , either 
back to health or otherwise." (JA 34) (Underscoring sup¬ 
plied) 

Appellant's case consisted entirely of his own brief testimony (JA 
55-61). He introduced no other testimony or documentary evidence. 

An examination of appellant's testimony along with all other evidence 
in the case clearly shows that there was no contract between decedent 
and appellant under which appellant received any interest in the decedent's 
funds. 

The circumstances attending the creation of the account here in issue 
(#120-1398) on February 18, 1953, are contained in appellant's testimony. 
Briefly, the decedent was ill and bedridden (JA 56) and as a result was 
hospitalized (JA 59). Exclusive of the assets and income of decedent not 
in evidence, the decedent had a substantial amount, $6, 515.21 (JA 40), on 
deposit in Perpetual (account #50-1100), and an unnamed amount in the Na¬ 
tional Metropolitan Bank (JA 60, 61) from which to pay her expenses, and, 
accordingly, had no need for anyone to "give" her hospital and medical 
care but was in need of someone to assist her in paying her hospital and 
all other medical bills during the period of her illness and while incapa¬ 
citated. Although decedent had two brothers and four sisters (JA 44), 
appellant was in a position to visit his sister, the decedent, daily (JA 56). 
The evidence fails to show that there was any alleged contract or agreement, 
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but affirmatively shows that the creation of account #120-1398 bearing the 
decedent 1 s name and that of appellant was merely an arrangement whereby 
decedents brother, appellant, could assist her in paying her hospital and 
medical bills during her illness. The appellant lifts from his testimony 
the following statement by him in support of his contention that he had a 
contract with decedent: 

tf Well, there were several occasions on which I was 
in her room and the conversations were pertaining to her 
health and the medical care that was then being provided 
by the doctor and nurse in the hotel. And I suggested to 
her that Dr. Carr, who was her doctor, had said that she 
should be hospitalized. And I promised to give her ade¬ 
quate hospitalization and nursing care, and proceeded to 
carry that out.’’ (Appellant’s Brief 10, JA 57). 

This statement standing alone might suggest the existence of a con¬ 
tract. However, the very next question directed by appellant’s counsel to 
appellant (not quoted in appellant’s argument) was as follows: 

”By Mr. Preston: 

Q. What was said between you and Miss Grace as 
to the method of paying for this care, and what was done? 

A. She asked me to go ahead and provide the neces¬ 
sary papers to take care of transferring her available funds , 
and then she later asked me to get her bankbooks at the Per¬ 
petual Building Association and have the one account there 
transferred into a new account, leaving part of it in the old 
account and transferring the balance into a new account." 

(JA 57, 58) (emphasis supplied). 

There is no evidence whatsoever that appellant promised, agreed or 
committed himself to pay for any such hospital and medical care from his 
own funds as contended in his pretrial statement and opening statement to 
the jury. The undisputed evidence shows that up to the time of her death 
the decedent’s bills were paid by appellant with funds belonging solely to 
decedent in decedent’s checking account at National Metropolitan Bank and 
that none of decedent’s bills were paid from his own funds. (JA 60, 61). 
Appellant’s own testimony, quoted above, shows that the hospital and 
medical care to which he makes reference was to be paid for from decedent’s 
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own funds. At no place in the evidence is appellants alleged promise or 
agreement to provide "hospital or medical care" described with any cer¬ 
tainty or definiteness as to its exact nature, extent, or duration, notwith¬ 
standing the fact that appellant was given complete freedom to testify 
thereon, (JA 56, 57, 58) failing completely to satisfy even the minimum 
elements required for a contract. 

Appellant refers several times to the "delivery" of the account book 
(Appellant’s Brief 3, 11, JA 68) by decedent to him and places considerable 
emphasis thereon. The evidence shows that at no time did decedent actually 
deliver the books to him, rather that he went to Perpetual and obtained the 
book to the old account #50-1100 in the names of decedent and appellee (JA 
57, 58) and after the Association created the new account #120-1398, the 
Association, at appellant’s request, delivered both account books to ap¬ 
pellant. (JA 59). Appellant testified that he merely showed the books to 
the decedent and she said, "Well, you retain them", (emphasis supplied) 
and the appellant did retain both books for his sister, not just the book in 
which he now claims an interest. In its final ruling the Court stated that 
from appellant’s own testimony it appeared: 

’’**** that the purpose of creating the joint ac¬ 
count was to make the money available for use for the bene¬ 
fit of the deceased while she was in the hospital and might 
be unable to sign checks or otherwise exercise dominion 
over the account. * * * * (JA 62). 

The appellant’s retention of the joint account books was entirely consistent 
with such a "convenience" arrangement. 

Appellant argues (Appellant’s Brief 12) that the decedent was familiar 
with the methods of banking and savings and loan accounts and knew the dis¬ 
tinction between an individual and a joint savings account. The evidence 
shows that for a number of years prior to the creation of the account in 
dispute, #120-1398, in the name of decedent and her brother, appellant, 
the decedent, had an account #50-1100 in her name and that of her sister, 
the appellee. Appellee testified to the effect that all funds in the latter 
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account belonged to decedent and that she, appellee, had no interest or 
ownership therein. (JA 45, 46). From this evidence it is clear that de¬ 
cedent understood that she could have an account containing her funds with 
another person’s name on that account and that the other person would have 
no interest in or ownership of such funds, i. e., a "convenience" account. 
The decedent, then, had a basis for understanding that by having a portion 
of the aforementioned old account transferred into a new account in her 
name and that of appellant (by using an identical signature card in both in¬ 
stances), that she could do so without transfer of ownership in her funds 
to appellant, but merely as an arrangement whereby her brother could draw 
on her funds to pay her bills. 

To support his claim to entitlement, appellant refers to the language 
printed on the signature card "balance at death of either to the survivor" 
(Appellant’s Brief 13, Plf. Ex. 4, JA 72). With respect to the language 
contained on such printed form signature cards, the survivor in the case 
of Harrington v. Emmerman , 88 U.S. App. D. C. at page 26 urged that such 
language was conclusive of the intention of the decedent. This Court in the 
Harrington decision, commenting on the language contained on the signa¬ 
ture card, stated at 88 U.S. App. D.C., page 27: 

"To be sure, the deposit agreement described the two 
women as ’joint owners’ and provided that either might draw 
on the account; but the agreement was on a printed form sup¬ 
plied by the building association, presumably for its own 
purpose and protection. Some such form probably would 
have been required by it to safeguard its own interests even 
had Miss Emmerman then stated the arrangement was mere¬ 
ly for the convenience of Mrs. Carlin. The writing was con¬ 
clusive as between the two women on the one hand and the 
building association on the other, but was not conclusive 
between the individuals as to whether a present gift had 
been intended." 

The foregoing language was quoted in full in the Murray (1952) case at 91 
U.S. App. D.C. 44 (bottom of page). 

The lower Court in the present case expressly followed this ruling. 

(JA 53). It should be noted that the printed signature card used to create 
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the account here in controversy (PI. Ex. 4, JA 72) was identical to the 
cards involved in the Murray and Harrington cases (See 91 U.S. App. D. C, 
40 and 88 U.S. App. D.C. 24, bottom of pages). This Court, in its de¬ 
cisions in the last two cited cases, has required under these circumstances, 
where all the funds were placed in the subject joint account by one deposi¬ 
tor and the other is claiming such funds, that claimant must go beyond the 
signature card and produce evidence to sustain his claim. In the present 
case there is certainly no language on the signature card relating to the 
terms and conditions of the alleged contract between appellant and the de¬ 
cedent. 

It is true that for the purpose of this appeal, appellant is entitled to 
have the evidence considered in the light most favorable to him. Appellee 
submits that even upon the most favorable interpretation of the evidence, 
there is not sufficient evidence to support a finding of a contract between 
the appellant and decedent or for a finding on any other basis that dece¬ 
dent intended that appellant have a present interest in her funds. 

It is also true, however, that Courts will scrutinize a transaction 
arising out of a confidential relationship, particularly where there is a 
family relationship involved. In accordance with this well established 
principle, contracts or conveyances made between members of a family 
are the objects of the closest scrutiny. Merritt v. Easterly , 226 Iowa 
514, 284 N.W. 397. 

II. The Court Did Not Misconstrue The Basic Issue 
Of Fact _ 

Appellant contends that the Trial Court misconstrued his theory of 
recovery and based its ruling solely on his failure to show the elements 
of a gift rather than basing such ruling on the existence of a contract 
(appellant’s brief 14). 

There can be no doubt about the lower Court having expressly ruled 
on the appellant’s contention that he had a contract with the decedent by 
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virtue of which he claimed entitlement to the decedent's funds in the sub¬ 
ject bank account. At the conclusion of all the evidence and after appel¬ 
lant had rested his case, the Court ruled: 

M The Court: * * * 

Under the circumstances and under the rule of 
Gadsden case — which the Court summarized at the 
close of the plaintiff's case — the Court is of the opin¬ 
ion that the defendant Thompson has not sustained the 
burden of proof which would tend to show either a gift or 
a contract by which ownership of the joint account was 
transferred to him. * * * * " (ja 63) (Underscoring 
supplied) 

Appellant's own argument, in which he quotes substantial portions of 
the transcript, shows that the contention that he was entitled to the decedent's 
funds by virtue of a contract with her was clearly before the Court at the 
commencement of and throughout the trial. Appellant failed, however, to 
quote certain portions of the transcript which show conclusively that the 
Court gave full consideration to his "contract" contention. Immediately 
after the time when appellee rested her case in chief, appellant moved for 
a directed verdict and in denying that motion the Court stated: 

"The Court: * * * 

The Court views the pertinent rules of law as es¬ 
tablished by the cases of Harrington against Emmerman, 

88 Appeals D.C. 23, and Murray versus Gadsden, 91 Ap¬ 
peals D. C. 38, to be as follows: 

* * * * Under Murray versus Gadsden this docu¬ 
ment (PI. Ex. 4, JA 72) creates a contract between the two 
depositors and the Perpetual Building Association. * * * 

On the other hand, Murray against Gadsden expressly holds 
such a document does not create any contract between the 
two depositors. 

* * * * * 

The two cases referred to further hold that in order 
that there be a contract between the two depositors to the 
effect that they should be joint owners, with the right of 
survivorship, there must be a consideration. Considera¬ 
tion is not to be presumed, since we are not dealing with 
a negotiable instrument. No consideration so far has been 
shown, and therefore no contract has been established." 

(JA 53) 
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After appellant rested his case (which consisted solely of his own 
brief testimony) appellee moved for a directed verdict and expressly 
based that motion upon the appellant's failure to prove the elements of 
a contract. (JA 61). Immediately following the making of this motion, 
and in response thereto, the Court gave the ruling which concluded with 
the statement that, "The defendant Thompson has not sustained the bur¬ 
den of proof which would show either a gift or a contract by which owner¬ 
ship of the joint account was transferred to him." (JA 63). 

It is true that the Trial Court considered the possibility of a gift and 
ruled out even that possibility on all the evidence in the case. The Court 
discussed the Murray versus Gadsden decision (JA 53 , 54, 62, 63) and con¬ 
sidered three possible theories, treated therein, upon which appellant might 
be entitled to the funds in question, namely: trust, contract and gift. After 
ruling out the possibility of a trust, and then a contract, the Court gave 
appellant the benefit of the third and last alternative upon which he might 
sustain his claim to the decedent's funds and ruled that the evidence was 
not sufficient to support even a gift. (JA 62, 63). 

It is not open to the appellant to now complain because the Court 
(after ruling out the possibility of a contract) gave him the benefit of the 
only alternate theory upon which he might sustain his claim to the funds 
of the decedent. It is true that appellant initially based his entitlement 
on the existence of a contract with decedent; but it is not true, as argued 
by appellant in his brief, that he made no bid to the same on the ground of 
gift. In the motion which appellant filed for a new trial or in the alterna¬ 
tive for a judgment in his favor n. o. v., he did argue entitlement by con¬ 
tract or as an alternative by reason of a gift and in his oral argument on 
such motion expressly mentioned the possibility of entitlement by gift. 

(JA 68, 69). 

Although the Court gave consideration to the possibility of appellant's 
entitlement to the funds in question by virtue of a gift, the Court's final 
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ruling as quoted above expressly held that the appellant had failed to es¬ 
tablish either a gift or a contract. (JA 63). An examination of the evi¬ 
dence in the case will show no theory or bas is upon which appellant is 
entitled to the funds of the decedent. Such evidence showed only one in¬ 
tention on the part of the decedent in placing appellant’s name on the joint 
account in question — an arrangement whereby her brother, appellant, 
could assist her in paying her medical bills from her funds during her 
illness. 

The appellant having failed to prove the contract upon which he based 
his entitlement to the decedent’s funds was riot prejudiced because the Trial 
Court extended its authority to consider, on all the evidence, whether the 
appellant was entitled to recover such funds on some other theory, namely, 
gift. 

Ill-A. The Appellant Was Not Prejudiced By The Court’s 
Consideration Of Section 302, Title 14 Of The 
District Of Columbia Code, 1951 Edition _ 

Appellant argues (appellant’s brief, 20), as a ground for reversal, 
the fact that the Court applied section 14-302 (Dead Man’s Statute) (quoted 
in full in appellant’s brief, pages 4 and 20) which section provides, among 
other things, for the admission of the statements of a decedent under cer¬ 
tain circumstances if corroborated. The appellant was, however, to no 
extent prejudiced by the Trial Court’s treatment and application of the 
aforementioned code section. 

When counsel for appellant began to question appellant with respect 
to the alleged oral contract or agreement (appellant’s brief 10) between the 
decedent and appellant, counsel for appellee objected thereto. The Court, 
however, overruled the objection and gave appellant complete freedom to 
testify as to any and all statem aits by the decedent as well as those of 
appellant relative to the alleged contract between them. (JA 57, 58). This 
is clear from the following excerpts from the direct examination of appellant 
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where the Court directed the following comments to counsel for appellant 
and to appellant: 

"The Court: * * * * You can ask the witness 
what conversations took place, and then the jury will 
draw the inference whether or not there was an agree¬ 
ment. 

* * * * * 

By Mr. Preston: 

Q. What was the nature of your conversations 
with Miss Grace? 

The Court: I think, if I might make a suggestion, 
you might ask him what was said, rather then have him 

characterize the conversations. 

* * * * * 

The Court: No. Tell us what she said and you 
said without characterizing it. It is important to know, 
as near as possible, the words that were used. " (JA 56, 

57) 

After arguing that the statute did not apply because appellant was not 
a "plaintiff" under a literal reading of the statute, appellant concluded 
(appellant’s brief, 22) that: 

" * * * * in this case, appellant was the defen¬ 
dant. His testimony concerning the deceased’s remark was 
admissable without any corroboration. ’’ 

The latter conclusion is erroneous, for without the benefit of the subject 
statute which permits such statements of the decedent to be admitted under 
certain circumstances, such statement would ordinarily be inadmissible 
as hearsay. 

At the time of the trial, appellant proceeded to take advantage of the 
Court’s liberal interpretation of the statute in giving him a free hand to 
testify as to all statements of the decedent. Appellant is not now in a posi¬ 
tion to complain. 

Most significant is the fact that even though appellant had complete 
freedom to testify thereto, appellant in fact testified to no statement by 
decedent or conversations between decedent and himself upon which a 
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contract could be founded or from which could be found any evidence of 
any intention on the part of the decedent that appellant was to have any in¬ 
terest or ownership in her funds. Accordingly, there was no evidence 
beneficial to appellant to be corroborated, or stated otherwise, there was 
no statement by the decedent, Grace Thompson, or other evidence relating 
to any alleged contract for the trial judge to exclude from his considera¬ 
tion in directing the verdict for appellee. 

The Trial Court, however, based its final ruling on another and en¬ 
tirely independent ground, namely, that the evidence was not sufficient to 
show the existence of either a gift or a contract by which ownership of the 
funds in the joint account was transferred to appellant. (JA 62-63). 

In emphasizing the fact that its final ruling on the case could stand 
on the latter point only and independent of the considerations of the afore¬ 
mentioned code section, the Court in denying the appellant’s motion for 
a new trial stated: 

M The Court: I am going to deny the motion. Ir¬ 
respective of the point now raised, that section 14-302 of 
the District of Columbia Code applies only to plaintiffs, a 
point that was not raised by counsel at the trial, the other 
ground on which the Court based his decision is sufficient 
standing alone to warrant the conclusion reached. * * *’’ 

(JA 70) 

The appellant was not prejudiced as he succeeded in getting into evi¬ 
dence all the testimony which he desired to offer, and the lower Court gave 
the appellant the benefit of every fact in evidence in ultimately concluding 
(independent of any consideration of the aforementioned code section), as 
a matter of law, that the appellant had not shown his entitlement to the de¬ 
cedent’s funds. (JA 62-63). 
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m-B. The Appellee Established A Prima Facie Case 

Appellant contends that the lower Court erred in holding that appellee 
established a prima facie case. (Appellant Brief 23). 

Appellant established by uncontradicted evidence that all of the funds 
placed in this joint savings account belonged to the deceased (JA 38, 39, 

45, 46) and this fact was admitted by the appellant (Appellant’s Brief 2, 

11, 24). This Court has held in the leading case of Murray v. Gadsden , 

91 U.S. App. D.C. 38, 197 F. 2d 194, 33 A.L.R. 2d 554, at 91 U.S. App. 
D. C., page 44, as follows: 

"We held in the Harrington case (Harrington v. 

Emmerman, 1950, 88 U.S. App. D.C. 23) that, when a 
depositor creates a joint account for himself and another, 
without consideration, it is presumed to have been done for 
the convenience of the depositor; * * * * " 

At the close of appellee’s (plaintiff below) case, the appellant moved 
for a directed verdict and in denying that motion the lower Court based its 
ruling on the Harrington and Murray cases and stated: 

’The two cases referred to further hold that in order 
that there be a contract between the two depositors to the 
effect that they should be joint owners, with the right of sur¬ 
vivorship, there must be a consideration. Consideration is 
not to be presumed, since we are not dealing with a negotia¬ 
ble instrument. No consideration so far has been shown, 
and therefore no contract has been established. ” (JA 53). 

The lower Court further considered the possibility of the evidence 
showing either a trust or a gift (JA 53, 54) before concluding ’’under the 
circumstances the court is of the opinion that a prima facie case has been 
established as against the defendant Thompson. ” (JA 54). 

Appellant contends that by reason of his making claim to the decedent’s 
funds by virtue of a contract which he allegedly had with the decedent rather 
than basing such claim on a gift from the decedent, the ruling of the Murray 
case does not apply. (Appellant’s Brief 24). He bases this contention on 
the fact that the Murray case places its final ruling on the survivor’s failure 
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to establish a gift , but in that case it was only after ruling out the possi¬ 
bilities of a trust and a contract that this Court finally ruled against the 
last alternative—gift. That this Court in the Murray decision gave full 
consideration to possibilities other than gift before making its ruling is 
clear from its initial approach to the problem. 

Murray v. Gadsden , 91 U.S. App. D.C., page 41: 

"In considering the case it must be remembered 
the accounts originally belonged to Mrs. Murray, the de¬ 
cedent. If the survivor, Mrs. Gadsden, is now entitled to 
them, ownership must somehow have passed from the de¬ 
cedent to her. She could have acquired the title which 
she claims only through a bequest, a contract, a trust, or 
a gift made by Mrs. Murray. The inquiry is, therefore, 

(a) whether the deposit memoranda, which the decedent 
signed and upon which the survivor based her claim of 
title, bequeathed the accounts to Mrs. Gadsden, or (b) 
amounted to a contract under which she can now claim 
them, or (c) established a trust in her favor by virtue 
of which she now owns the corpus, or (d) amounted to 
a gift of the accounts by Mrs. Murray to Mrs. Gadsden 
so that the latter is now entitled to the balance. " 

Appellee submits that the lower Court properly applied the law laid 
down in the Murray case by holding that the appellee, after showing that 
all the funds placed in the account in issue (no. 120-1398) were solely the 
funds of the decedent, had established a prlma facie case and that the ap¬ 
pellant was required to proceed with his case to show the basis for his 
entitlement to decedent’s funds. 
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IV. The Rule Laid Down By The Court In Murray v. 

Gadsden, 91 U.S. App. D.C. 38, Should Not Be 
Overruled or Modified _ 

In the last portion of his brief appellant in effect asked the Court to 
change the rules of law (previously discussed) laid down by this Court in the 
cases of Murray v. Gadsden , 91 U.S. App. D.C. 38, 197 F. 2d 194, 33 
ALR 2d 554 and Harrington v, Emmerman, 88 U.S. App. D.C. 23, 186 
F. 2d 757 and applicable under the circumstances of the present case. 

The appellant suggests that solely by virtue of his name being on the 
printed form account card he should have the benefit of a presumption of 
ownership in the decedent’s funds. If the decedent, Grace Thompson, was 
now alive and was involved in a controversy with appellant relating to owner¬ 
ship of funds in the subject joint account and the decedent established that 
only her funds were deposited in said account, certainly appellant would 
then have t he burden of proving the existence of the alleged contract with 
his sister or that a gift was intended or that a trust was created by virtue of 
which he claims that a present interest and ownership in her funds passed to 
him. Appellant argues, in effect, that because Grace is now dead that the 
rule should be otherwise - that he should be arbitrarily favored with a pre¬ 
sumption that he had an ownership in her funds and the executrix of the es¬ 
tate of decedent should have the initial burden of showing that not only all 
of the funds deposited belonged to the decedent but of going further and 
overcoming such presumption by affirmatively negativing appellant’s claim 
to decedent’s funds, (appellant’s brief 32) 

Appellant’s suggestion is directly in conflict with the rule laid down 
by this Court in the Murray and Harrington cases after a careful considera¬ 
tion of the same problem involved in the present case. The two cases re¬ 
ferred to represent a realistic approach to the problem based on sound 
principles of law. The same injustice that the Court remedied in overruling 
Matthew v. Moncrief, 77 U.S. App. D.C. 221, 135 F. 2d 645, was avoided 
in the Harrington and Murray cases and is again avoided in the present case 
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where a consideration of all the evidence shows that the placing of appel¬ 
lant’s name on the joint account with decedent, which account contained 
only funds of the decedent, amounted to no more than an arrangement for 
the payment of the decedent’s medical bills from decedent’s own funds 
during her illness. 

Appellant complains (appellant’s brief 27) that the burden on him is 
a difficult one because of the death of the other party to the alleged con¬ 
tract. Certainly appellant, who claimed to be a party thereto, is in a far 
better position to testify on and introduce evidence about an alleged con¬ 
tract with the decedent and the terms and conditions thereof than is the 
representative of the decedent’ s estate. Before a person in appellant’s 
position should be entitled to take the decedent’s funds as against the bene¬ 
ficiaries of decedent’s estate or legatees of decedent’s will (the decedent 
in the present case died testate), he should be required to show the basis 
for such entitlement. 

Appellant can look only to language on the printed form account card 
as evidence upon which he might sustain his contention that he had a con¬ 
tract with the decedent. Both the Murray and Harrington cases recognize 
that the account card is not "tailor made" to meet the requirements or in¬ 
tentions of the parties named on any particular joint account, but rather 
is framed in language conforming with Title 26 - Section 201 of the District 
of Columbia Code (1951 Edition), and presumably for its own purposes and 
protection in making payment to either of the parties named on the card. 
Contrary to appellant’s contention, appellee submits that as a practical 
matter there is a serious question as to how many persons who execute 
these standard signature cards actually read the same with any care, and 
further how many of those who do read them actually understand the legal 
significance thereof. As stated by this Court in the Murray case: 

* * * "Few laymen understand the legal significance 
of joint tenancy." 


Yet appellant urges that the Court change the rule of law laid down in the 
Harrington and Murray cases to a rule of law which, solely on the strength 
of the printed form signature card, would give the survivor the benefit of 
a presumption "that the deceased intended to pass some interest", (appel¬ 
lants brief 32). Appellant failed to suggest the nature or extent of such 
"interest" or under what conditions of execution the rule would apply and 
whether the rule would vary as the language employed by the particular 
bank or association might vary, and further, whether the suggested rule 
would apply where the joint depositors were still living. The signature 
card is a printed form, the signing of which is required in connection 
with the opening of an account on which either of the parties can draw 
and is a form drafted by the Association and not by the depositing parties. 
There is no formality attending the signing of the card forms or their execu¬ 
tion as in the case of a deed or a will. The Court in the Murray case in dis¬ 
cussing a signature card identical to the one in the present case quoted from 
the Harrington case as follows: 

"To be sure, the deposit agreement described the 
two women as T joint owners’ and provided that either 
might draw on the account; but the agreement was on a 
printed form supplied by the building association, pre¬ 
sumably for its own purpose and protection. Some such 
form probably would have been required by it to safe¬ 
guard its own interests even had Miss Emmerman then 
stated the arrangement was merely for the convenience 
of Mrs. Carlin. (91 U.S. App. D. C. 44, Footnote at 
bottom of page) 

***** 

"In considering the issue thus presented, it is well 
to remember the printed forms signed by Mrs. Murray 
were furnished by the building association. Their object 
in framing them, it may be inferred, was to bring them¬ 
selves within the protection of Sec. 26-201 of the D. C. 

Code (1940), which provides: ’When a deposit shall have 
been made in * * * any * * * building association * * * 
in the names of two or more persons * * * payable to 
either, or payable to either or the survivor or survivors, 
such deposit * * * may be paid or delivered to either of 
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said persons whether the other or others be living or 
not; and the receipt or acquittance of the person to 
whom such payment * * * is made shall be a valid, 
sufficient, and complete release and discharge of the 
* * * building association * * (91 U.S. App. 

D. C. 46, Footnote at bottom of page) 

It is immediately apparent that the signature card here involved contains 
no reference to any alleged contract between appellant and decedent with 
respect to the payment of decedent's hospital and medical expenses, and 
under the rulings of the Harrington and Murray cases the appellant cannot 
rest his claim to the decedent's funds on the signature card alone, but must 
produce evidence to show that he is by virtue of a trust, contract or gift 
entitled to her funds. 

In support of the change which he urges in the present law as laid 
down in the Murray and Harrington cases, relating to the burden of proof, 
appellant points to the: 

tt * * * one source which not being bound by stare 
decisis and technical precedents, clearly reflects a real¬ 
istic approach to the problem - the trend of the statute 
law. * * * " (appellant'sbrief 29) 

Appellant places considerable emphasis on the fact that a number of juris¬ 
dictions have enacted statutes which provide that a joint account signature 
card, under specified conditions, shall give rise to either a conclusive or 
a rebuttable presumption that the co-holders of the account have created 
a true joint tenancy with rights of survivorship. The very fact, however, 
that a considerable number of jurisdictions have deemed it necessary to 
enact statutes to give the joint account signature card what was felt to be 
a desirable effect is most persuasive evidence that such statutory rule or 
legislative result could not be accomplished by the courts of those juris¬ 
dictions on sound and generally accepted legal principles. 

New Hampshire is an example of a jurisdiction which has recently 
enacted a statute controlling the rights of such parties to a joint account. 
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The Supreme Court of that state in a case arising prior to such statute 
but under a decision rendered after the enactment thereof stated: 

"No circumstance points to any understanding that 
as between the plaintiff and the decedent their rights in 
the deposit became or were intended to be equal. There 
was no assignment of any rights by the decedent, and no 
indication that the bank’s promise to pay to the plaintiff 
was for his benefit and not the decedent’s. The equivoca¬ 
tion implicit in the bare form of the account is unresolved 
by the terms of any contract shown. The reality of that 
equivocation may be illustrated by the conclusion reached 
in a note in 53 Columbia Law Rev. 103, 116: ’ The best 
way to remedy this situation would be legislative remodel ¬ 
ling of the entire law of donative bank accounts . There 
should be a separate type of bank deposit book, stating 
succinctly the effect to be given the deposit, both during 
the life of the depositor and after his death, for each pur¬ 
pose for which such accounts are commonly used. Forms 
will be needed for at least five types of accounts * * *. ’’ 

The recently enacted provisions of Laws 1953, c. 

162, were designed to eliminate any question of the right 
of the survivor of two persons named upon an account such 
as this one, to ownership and payment of the account ’upon 
the death of either of said persons’. They do not apply to 
this case since the decedent died on June 20, 1951. ’’ 

(emphasis supplied) 98N.H. 385, 102 A. 2d 910 (1954) 

On appellant’s own argument it is clear that the result he here seeks 
from the Court could only be reached by an arbitrary rule established by 
statute and not by sound judicial decision. 
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CONCLUSION 

Appellee submits that upon showing that the funds deposited in the 
joint account here in issue were solely the funds of the decedent, the lower 
Court properly followed and applied the law laid down by this Court in the 
cases of Murray v. Gadsden, 91 U.S. App. D. C. 38, 197 F. 2d 194, 33 
ALR 2d 554, (1952), and in Harrington v. Em merman, 88 U.S. App. D. C. 
23, 186 F. 2d 757, (1950) in placing on the appellant the burden of proving 
the alleged contract or other basis under which he claimed entitlement to 
decedent’s funds, and properly ruled that appellant, on all the evidence, 
failed to show any basis for his claim and further that the evidence affirm¬ 
atively showed only a "convenience" arrangement whereby appellant had 
access to decedent’s funds solely for the purpose of paying her hospital 
and medical bills during the period of her illness. 

The appellant having shown no basis for a reversal or for a new trial, 
appellee submits that the judgment of the lower Court should be affirmed. 

Respectfully submitted, 
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On behalf of its thirty member savings and loan associations, 
and in the interests of their countless depositors with joint and survivorship 
accounts, the District of Columbia Savings and Loan League submits 
this brief as Amicus Curiae, urging this Court to reverse the judgment 
of the District Court in this cause, and in so doing, to review and re¬ 
examine its opinions in Harrington v. Emmerman, 88 App. D.C. 23, 

186 F. 2d 757 (1950), and in Murray v. Gadsden , 91 App. D.C. 38, 

197 F. 2d 194 (1952). 
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STATEMENT OF THE CASE . 

The facts have already been outlined in the respective briefs of 
appellant and appellee. In essence: The decedent, Minnie F. Thompson, 
transferred funds owned by her to a joint and survivorship account with 
her brother, Lorin H. Thompson. She and her brother entered into an 
agreement with Perpetual Building Association declaring the account 
"to be theirs as joint owners, subject to order of either, and balance 
at death of either to the survivor". No evidence was introduced to show 
an intention of the decedent differing from the expressions in this 
writing. The case was taken from the jury and a verdict was directed 
for the estate of Minnie F. Thompson against the defendant brother, 
on the basis of a presumption that the intent of the decedent differed 
from her written contract with the building association. 

(A similar result was reached in the case of husband-wife accounts 
in Imirie v. Imirie , No. 13, 399, now pending in this Court. On the 
basis of a similar presumption , the husband’s executors were granted 
summary judgment against the wife for recovery of the balances in 
four survivorship accounts.) 

SUMMARY OF ARGUMENT 

For such a presumption , the District Court relied on Murray v. 
Gadsden , supra. It is the position of Amicus Curiae that fundamentally 
the opinion in Murray v. Gadsden should be reconsidered (1) because 
it does not take into account a widespread custom through which joint 
and survivorship accounts are accepted and fully understood by the 
community; (2) because it appears to reject the contract basis upon 
which joint accounts had previously rested in the District of Columbia; 

(3) because its analysis of the gift basis would prevent any gift of a 
joint interest in a deposit in the District of Columbia; (4) because its 
reliance on some Maryland decisions fails to take into account the 
history and practice as to joint accounts in that jurisdiction; (5) because 
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it shifts the burden of proof to the survivor by making him prove that 
the words used in the agreement with the depositary mean what they 
say, rather than placing that burden where it had traditionally been 
placed, on the party who asserts the contrary; and (5) because one 
startling result has been a judgment that even a surviving wife is not 
entitled to the balance of a joint account unless she can somehow 
sustain the burden of proving, by means other than her own testimony, 
that her husband really meant his written agreement that she as 
survivor was to have the fund. 

By widespread practice and custom in the District of Columbia 
and throughout the United States, the joint and survivorship account 
is accepted as a method of transferring funds on deposit, The trans¬ 
action is variously explained in the face of certain ancient common law 
definitions and rules, which were formulated in other contexts and 
which should not be applied strictly to joint accounts. In Maryland, 
an account in trust form was approved and is in general use, and the 
transfer of a joint interest is accomplished through a declaration of 
trust. In many jurisdictions, the transaction has been upheld as a 
contract with the depositary, providing for payment to the survivor 
as beneficiary. This theory has in turn been further developed into a 
"gift theory" in which the contract constitutes the requisite "delivery" 
to fit the ancient definition. In some states legislation has been adopted. 

In the District of Columbia, the joint and survivorship account 
was approved as a joint tenancy created by contract, and the party 
assailing the transaction had the burden of establishing his case. 

Garrett v. Keister , 61 App. D.C. 25, 56 F. 2d 909 (1932). This 
was in line with developments in other jurisdictions and consistent 
with the rule in cases of "mistake", where a party has the burden of 
proving his assertion that a signed writing does not express the real 
intention of the signatory. 
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More recently, the opinions in Harrington v. Emmerman , supra, 
and in Murray v. Gadsden , supra, have cast doubt on the joint account 
in the District of Columbia by reviving some of the difficulties in 
ancient common law definitions, and by shifting the burden of proof 
in such manner as to seriously undermine the dignity of a written 
contract. 

The joint and survivorship account is not subversive of any 
policy of the law and its foundations should be clearly established as 
in other jurisdictions. 

ARGUMENT 

Joint and Survivorship Accounts Are Accepted 
As Valid by Widespread Practice and Custom 


The widespread use of joint and survivorship accounts is an 
established fact of which judicial notice may be taken. Many married 
couples deposit money in this fashion as do many others, parent and 
child, brother and sister, and others. In almost invariable practice 
the survivor takes the balance and appropriates it as his own, and 
such is the real intention of the parties. The amount is not accounted 
for in probate. On the inheritance tax return it is reported, separately 
from the estate, by the survivor, and assessed to the extent of 50% 
only. D. C. Code 1951 Sec. 47-1602. A statute authorizes "any bank, 
trust company, savings bank, building association, or other banking 
institution, including national banks M to obtain a complete release and 
discharge upon payment to the survivor. D. C. Code, 1951, Sec. 
26-201. This statute, adopted in many states, constitutes recognition 
of the joint account and is increasingly considered as providing a legal 
foundation for its validity as between the depositors. Cf. Hawkins v. 
Thackston , 224 S. Car. 445, 79 S.E. 2d 714 (1954). While this statute 
is generally held not to be conclusive as to the property right of the 
survivor, it surely constitutes a recognition of a possible method of 
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transferring funds, for otherwise the legislature would be approving 
participation by the bank in a conversion of funds by the survivor. 

It is now possible in almost every jurisdiction to establish a 
joint account and for the survivor to receive the balance. Donald 
Kepner , The Joint and Survivorship Bank Account — A Concept Without 
a Name, 41 Calif. L. Rev. 596, at pp. 597, 612. (Hereinafter referred 
to as "Kepner") 

The acquisition of the balance by the survivor, however, did not 
fit the categories of property transfer and the courts have passed 
through decades of difficult reasoning. In some jurisdictions, including 
the District of Columbia, where the problem was at one time settled, 
this intellectual difficulty continues. Because of the situation faced 
by the survivor in this case, it seems an appropriate occasion for the 
court to formulate its doctrine. To this end, the ensuing discussion is 
aimed. 


Development in Maryland — Rejection of the 
Joint Account at Common Law under the Gift 
Doctrine; Acceptance of the Joint Account in 
Equity on the Theory of a Trust 


Because Garrett v. Keister , supra, adopting the contract theory, 
and Murray v. Gadsden , supra, apparently rejecting this theory, both 
rely on authorities from Maryland, it is essential first to review the 
development in that state. 

On March 16, 1899, the Maryland Court of Appeals, decided two 
joint account cases involving the same parties, Whalen v. Milholland , 

89 Md. 199, 43 Atl. 45 (1899), and Milholland v. Whalen , 89 Md. 212, 
43 Atl. 43 (1899). In the first it rejected the survivor’s claim on strict 
rules of common law applicable to gifts . In the second it sustained 
the survivor’s claim on rules applicable in chancery to trusts. In sub¬ 
stance the two transactions between deceased and survivor had been 
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identical, but the language used in the first case was: 1 

’’Elizabeth O’Neill and Mary Whalen. Joint 
owners . Payable to the order of either or the 
survivor. ’’ 

The language used in the second case was: 

”Metropolitan Savings Bank, in account with 
Miss Elizabeth O’Neill. In trust for herself 
and Mrs. Mary Whalen, widow, joint owners , 
subject to the order of either; the balance at 
the death of either to belong to the survivor. ” 

In the first case, the failure to deliver the pass-book was fatal to 
Mrs. Whalen’s claim of gift. In the second case, the retention of the 
pass-book was held to be immaterial because the beneficiary’s right 
became fixed upon the declaration of trust. In the first case, the 
retained power to withdraw the fund defeated the gift. In the second 
case, the fact that decedent in creating the trust was also a joint bene¬ 
ficiary, entitled to draw, made no difference because ”A trust is not 
rendered void by the appointment of a beneficiary as trustee. ” 89 Md. 
at 218. In the Second case the Court concluded: 

’’Miss O’Neill had the power to fasten a trust 
on her property for the benefit of herself and 
another, where the rights of creditors were not 
interfered with; and she could lawfully do this and 
retain in her own possession the evidence of her 
having done it. * * * * That she knowingly, and 
with a full appreciation of what she was about, did 
create and declare this trust, is confessedly clear; 
and there is no rule of law which forbids its enforce¬ 
ment when thus satisfactorily established, and when 
no superior claims of creditors are invaded. ” 89 
Md. at 219 

These two cases furnish a brilliant illustration of equitable principles 
accomplishing what strict rules of common law on the same day prevented. 

Thereafter, the trust form of joint account was adopted throughout 
Maryland and is still in current use. See Whittington v. Whittington, 

205 Md. 1, 106 A. 2d 72 (1954). Through the trust form of deposit, 
Maryland has accomplished precisely what other jurisdictions have done, 

1 Emphasis, supplied throughout this brief. 
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and the same limitations have developed. The joint beneficial ownership 
may be created by changing the designation of an old account. Sturgis v. 
Citizens National Bank of Pocomoke City, 152 Md. 654, 137 Atl. 378 
(1927). During the joint lives, the original owner may withdraw the 
funds and in this way defeat in whole or in part the survivor’s interest. 
Kommann v. Safe Deposit Co. of Baltimore , 180 Md. 270, 23 A. 2d 692 
(1942). During the joint lives the donee-beneficiary may also withdraw 
the funds. Mulfinger v. Mulfinger, 114 Md. 463, 79 Atl. 1089 (1911); 
Wetzel v. Collins , 170 Md. 383, 185 Atl. 117 (1936). The trust for 
the donee-survivor may be rebutted by evidence that the writing did not 
express the true intent of the donor. Coburn v. Shilling , 138 Md. 177, 
113 Atl. 761 (1921). But the one who makes such an assertion has the 
burden of proving it. Dougherty v. Dougherty, 175 Md. 441, 2 Atl. 

2d 433 (1938). 

The trust theory has been used elsewhere, but only in Maryland 
has it continued in general use. Kepner, at p. 600 n. 16. A review 
of Maryland decisions indicates that the joint account in trust form 
operates much as joint accounts in other jurisdictions operate without 
the word "trust" in the agreement. Since the ’’trustee" has no active 
duties, the trust form is in one sense only a convenient fiction, which 
enabled the law to keep pace with new banking practice. In another 
sense, however, the trust theory is much more than a fiction and in¬ 
volves a profound insight. Regardless of the form of the account, it 
serves to explain just what the original owner of the funds is doing. 

He is declaring his ownership thereafter to be in trust for use of himself 
and another and for the use of the survivor as to any remaining balance. 
In 1899, much stress was laid on the difference in form between the 
trust and non-trust account and this insight was not applied to the latter. 
Now, more than a half century later, matters of form are not so im¬ 
portant and it is easier to see that in the Milholland cases the court was 
approving in one case and rejecting in another what were essentially 
the same transaction. 
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Before the Whalen - Milholiand cases, there was one Maryland 
decision with importance to developments in the District of Columbia. 

In Metropolitan Savings Bank v. Murphy , 82 Md. 314, 33 Atl. 640 
(1896), the bank had closed out one account in the sole name of Michael 
Murphy and opened another with the passbook as follows: 

”In account with Michael and Ann Murphy, Subject 
to the order of either. The balance at the death of 
either to belong to the survivor.” 

After the death of Michael, the account was closed and the balance trans 
ferred to the name of Ann Murphy. The report does not show whether a 
delivery of the pass-book had taken place, and the opinion is at pains 
to show that Michael had not drawn on the account after he made it 
joint, but in approving the action of the bank in paying the survivor, 
the Court said: 

tt* * * * xhe bank’s instructions in opening the 
, account were that said account shall be subject to 

the order of either husband or wife, and at the death 
of either the balance shall belong to the survivor. 

It is neither the object of the law nor the duty of the 
Court to seek by narrow construction the means of 
invalidating a contract clearly expressive of the 
intention of the contracting parties, and we think 
nothing could be clearer than the object and intention 
of the parties to the contract in the language employed 
by them in opening the joint account. ” 

On this basis of contract, not between the joint depositors, but between 
them and the bank, the payment to the survivor and not to the estate 
of the deceased joint depositor, was approved. This is the essence 
of the ’’contract” theory of joint and survivorship accounts, later 
approved in other states, and adopted in the District of Columbia. The 
money had passed to the survivor through contract with the bank by way 
of a transaction which ’’partakes somewhat of the nature of an equitable 
assignment.” 82 Md. 314, 323. When this Court came to approve 
joint accounts, it relied on this Murphy case in Maryland, which had 
apparently been overlooked in the first Whalen-Milholland case. 
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The Modem Contract and Gift Theories by 
Which Joint Accounts Are Accepted in Other 
Jurisdictions 


The contract theory developed more fully in Massachusetts and 
Ohio. In Chippendale v. North Adams Savings Bank, 222 Mass. 499, 

111 N.E. 371 (1916), brother and sister went to the savings bank and 
the brother’s account was transferred to them jointly, ’’Either party 
or the survivor of them may draw the whole or any part now or here¬ 
after deposited in this account with interest.” After the brother’s death, 
the sister claimed the money as a gift from him. The Court in up¬ 
holding the sister’s claim, said: 

’’The new deposit in the Hoosac Savings 
Bank by its terms was a deposit to be paid during 
the lives of Williams and of Mrs. Worthington or 
either of them as they should call for the deposit 
or a part of it, and the balance (not withdrawn 
during their joint lives) was to be paid to the sur¬ 
vivor of them. Such a contract between a depositor 
or depositors and the savings bank is a valid 
contract. If Mr. Williams had gone to the savings 
bank with a sum of money he could have made such 
a contract with the savings bank. What took place 
was the equivalent of that by reason of a novation 
with respect to the account theretofore on deposit 
in William’s name alone. The case therefore which 
we have to decide is not a case of an attempted gift 
of property but is a case where Williams the deposi¬ 
tor through a novation had made a new contract with 
the savings bank by virtue of which either he or 
Mrs. Worthington could draw such sums as either 
in their discretion chose during their joint lives, 
and the balance was to be withdrawn by and so 
was to belong to, the survivor. ” 

The same result was reached in Perry v. Leveroni , 252 Mass. 390, 

147 N.E. 826 (1925), where the transaction was specifically held not 
to be testamentary or in violation of the Statute of Wills. 
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In Ohio the contractual basis of the survivor's claim was approved 
in Cleveland Trust Co . v. Scobie, 114 Ohio St. 241, 151 N.E. 373 
(1926), Rohrbacker v. Citizens Bldg. Assn. Co. , 138 Ohio St. 273, 

34 N.E. 2d 751 (1941), and other cases. In the Scobie case, the 
court pointed out with respect to the creation of the contract with the 
trust company, "Being immediately executed, this transaction required 
no consideration. fT Making the deposit was consideration for the trust 
company's promise to pay the survivor. In the Rohrbacker case, 
kinship to the third party beneficiary doctrine was mentioned. 

It is to be noted that in these cases the foundation is a contract, 
not between the joint holders, but by the original owner of the money 
deposited, or by both, with the depositary bank. 

Other states accept this theory. See for recent examples, 
Kelbergerv. First Federal , 270 Wise. 434, 71 N.W. 2d 257 (1955), 
and Lett v. Twentieth Street Bank, 138 W. Va. 759, 77 S.E. 2d 813 
(1953). 

A further evolution occurred in Massachusetts. In Goldston v. 

Randolph 293 Mass. 253, 199 N.E. 896 (1936), the survivor's name 

\ 

had been added to the account, and a card was signed by the decedent 
and the survivor establishing a joint and survivor account. The pass¬ 
book was not changed and was always retained by the decedent. The 
trial court upheld the survivor's claim on the basis of contract, in 
accordance with earlier Massachusetts cases. The Supreme Judicial 
Court traced through the cases to show that the transaction was really 
a gift of the interest in the account created by the contract, and the 
contract took the place of delivery: 

"* * * * A present gift of an interest in the 
deposit would be effected on the principle of 
Chippendale v. North Adams Savings Bank, 222 
Mass. 499, 111 N. E. 371, and cases following 
it, by a contract to which the bank, the deceased 
and the plaintiff were parties if the requisite 
intention on the partof the deceased existed. 
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Delivery of the bank book would not be essential, 
since the contract takes the place of the delivery 
ordinarily required. Perry v. Leveroni, 252 
Mass. 390, 393, 147 N. E. 82(5; Holyoke National 
Bank v. Bailey, 273 Mass. 551, 554, 174 N.E. 

230; Barnes v. Chandler, 277 Mass. 395, 399, 

178 N. E. 735. Furthermore, a transfer of this 
nature is not a gift of the deposit as such, but 
rather a gift of the interest therein created by 
the contract. Chippendale v. North Adams Savings 
Bank, 222 Mass. 499, 501-503, 111 N.E. 371; 

Splaine v. Morrissey, 282 Mass. 217, 221, 184 
N.E. 670; Bedirian v. Zorian, 287 Mass. 191, 

196, 191 N. E. 448. And such a gift made in 
the lifetime of the deceased of an interest in 
the deposit, though ripening into full ownership 
of the deposit by the plaintiff on the death of the 
deceased, is not testamentary in character. Perry 
v. Leveroni, 252 Mass. 390, 393, 147 N.E. 826. 

11 The defendants rely particularly on the reten¬ 
tion of the bank book by the deceased, her statement 
to an official of the bank at the time the deposit was 
changed to a joint account that she did not wish the 
name of the plaintiff to appear on the bank book, 
and the rules of the bank under which, if his name 
did not so appear, he would not be allowed to draw 
from the account during the life of the deceased 
as requiring the conclusion that no present transfer 
to the plaintiff of an interest in the depsoit was made 
or intended by the deceased, but that the attempted 
transfer was testamentary in character. Though these 
specific facts were evidence shedding light on the in¬ 
tention of the deceased they were not necessarily in¬ 
consistent with the existence of a completed contract 
as found by the judge or of an intention on the part 
of the deceased to make a present gift to the plaintiff 
of an interest in the deposit by means of such a 
contract. Coolidge v. Brown, 286 Mass. 504, 507, 

190 N.E. 723. See, also, Foss v. Lowell Five Cents 
Savings Bank, 111 Mass. 285. The finding, therefore, 
that the plaintiff became the owner of the balance of 
the deposit on the death of the deceased must stand. 

The gift theory with the contract as "delivery" continues to be the rule 

in Massachusetts, Armstrong v. O'Brien , 329 Mass. 572, 109 N.E. 

2d 647 (1952), the delivery of pass-books being unnecessary. 
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A full discussion of the contract and modem gift theories and the 
manner in which they blend into one as a foundation for the joint and 
survivor accounts, appears in Beach v. Holland, 172 Ore. 396, 142 
P. 2d 990 (1943), where the Court said: 

" * * * It is our opinion, based upon a study 
of the numerous decisions cited in the briefs of 
counsel, as well as others, that the effect of the 
transaction, viewed in the light of the oral testi¬ 
mony, was to vest in the plaintiff a present in¬ 
terest, in the nature of a joint tenancy, in the 
deposit, which ripened into absolute ownership 
on the death of Mrs. Holland. We think that, 
since the plaintiff paid no consideration for this 
interest, it cannot be deemed other than a gift, 
but a gift effected through the instrumentality of 
the contract between the bank and the two sisters." 


Legislation Has Been Adopted Where Courts Were 
Unable to Find Adequate Support in the Traditions 
of Common Law and Equity for the Joint Account 


To conform the law to modem business practice and to the desires 
of joint depositors, legislation has been passed in some states. See 
Kepner, pp. 604-612. These statutes are largely declaratory of the 
theories developed by the courts in other jurisdictions and served to 
overrule decisions which declined to formulate a modem doctrine to 
justify and support the joint and survivorship account. For example, 
in 1953, New Hampshire adopted the following provision (Ch. 162): 

"1. Distribution of Joint Accounts. Whenever 
any account shall be maintained in any bank doing busi¬ 
ness in this state in the names of two persons payable 
to either of such persons, and payable to the survivor 
of them, the said account shall upon the death of 
either of said persons become the property of and 
be paid in accordance with its terms to the survivor, 
irrespective of whether or not the funds deposited 
were the property of only one of said persons, and 
irrespective of whether or not at the time of the 
making of such deposits there was any intention 



on the part of the person making; such deposit to 
vest the other with a present interest therein, and 
irrespective of whether or not only one of said 
persons during their joint lives had the right 
to withdraw such deposit, and irrespective of 
whether or not there was any delivery of any 
bank book, account book, savings account book, 
certificate of deposit, or other evidence of such 
an account, by the person making such deposit 
to the other of such persons." 

And in New York a strong presumption in favor of the survivor was 
created for savings bank accounts (Banking Law Sec. 239): 

m* * 4 c »j»he ma ki n g of the deposit in such 
form shall, in the absence of fraud or undue in¬ 
fluence, be conclusive evidence, in any action or 
proceeding to which either the savings bank or 
the surviving depositor is a party, of the intention 
of both depositors to vest title to such deposit and 
the additions thereto in such survivor." 

It is difficult, as these statutes show, to spell out the consequences of 
a transaction which is new and maypass through more development. 
Justice is more likely to result where old and traditional concepts are 
interpreted with sufficient flexibility to aid people in accomplishing 
their desires. A writing should not necessarily be conclusive, but in 
this age of general literacy should be accepted except in the most un¬ 
usual case of imposition. 


Developments in the District of Columbia Before 
and After Matthew v. Moncrief (1943) 


(a) Before Matthew v. Moncrief the 
Joint Account was Fully Accepted 
upon the Theory of a Joint Tenancy 
Created by Contract. 


With this review of laws in other jurisdictions, we come to the 
District of Columbia. The trust form of deposit, found so useful in 
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Maryland to overcome the common law restrictions, was never put in 

general use. Joint deposits have been made upon signature cards 

similar to the one in suit in this case, providing that the amount is 

"to be theirs as joint owners, subject to the 
order of either, and balance at death of either 
to the survivor." 

In Garrett v. Keister, 61 App. D.C. 25, 56 F. 2d 909 (1932), such an 
account in the names of mother and son was held to pass by survivorship 
to the son. The administrators filed suit to recover the balance and 
alleged fraud and undue influence, which they failed to prove. The son 
had drawn out money for his mother but none for himself during her 
V lifetime. It was held that by virtue of the contract with the bank, a 
joint tenancy with survivorship in the son had been created, and the 
transaction was valid since the parties were sui juris and capable of 
understanding the transaction. The Court said: 

"There is nothing novel in the establishment 
of joint bank accounts or joint tenancies in specific 
funds. * * *" 

"It is elementary that a joint tenancy may exist 
in personalty as well as in realty, and that a survivor¬ 
ship may exist in a bank account or in a special account 
where such is stipulated in the agreement of the 
parties. * * *" 

Quotation from Metropolitan Savings Bank v. Murphy, the Maryland 
case above cited, indicates that the reliance is on the contract between 
the depositors and the bank, establishing the obligation in the bank to 
pay the survivor. In regard to burden of proof, the Garrett case stated: 

"Under circumstances of this character, 
the burden of proof is on the one assailing the 
validity of the transaction." 

Next came the Quigley 2 cases, each involving a similar joint account. 
The administrator brought suits against the survivors, and in his complaint 
alleged simply that in changing her individual accounts into this form, 

Quigley v. Quigley. 66 App. D.C. 134, 85 F. 2d 300 (1936) 

Quigley v. Whyte . 66 App. D.C. 135, 85 F. 2d 301 (1936) 
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decedent did not intend to convey any interest in the accounts to the 
survivors. Presumably the administrator was attempting to claim on 
the ground of mistake. The simple averment would not be sufficient 
today (Federal Rule of Civil Procedure 9(b)) and was not so considered 
then (cf. Peck v. Haley , 21 App. D.C. 224 (1903)). The complaints 
were demurrable since the joint accounts were valid on the authority of 
Garrett v. Keister, supra, and nothing to invalidate them had been 
properly pleaded. 

These cases established the joint account for the District of 
Columbia as a joint tenancy created by the contract, the very doctrine 
developed in states such as Massachusetts and Ohio. The intellectual 
difficulties suffered in Maryland, New York and other states were suc¬ 
cessfully avoided. 

Principles of common law jurisprudence were found adequate and 
sufficiently flexible to accept what citizens and their depositaries were 
doing. While in a sense testamentary in effect, the joint account was 
no more so than the insurance policy, where the insured may cancel 
and take his cash value; than the revocable trust with income reserved 
in the grantor for life, where the grantor may revoke and thus destroy 
the remainderman’s share (1 Scott on Trusts, 2d ed., 1956, Sec. 57.1); 
than the optional settlement, common in life insurance policies, giving 
to the beneficiary the income and the right to withdraw the principal, but 
nevertheless creating in a selected remainderman a claim to whatever 
may remain (Mutual Ben. Life Ins. Co. v. Ellis, 125 F. 2d 127 (C.A. 

2d, 1942)); or than the trust of a savings account, which had such a 
difficult career but is now quite generally accepted, even though the 
depositor may withdraw the amount and use it up (1 Scott on Trusts, 

2d ed. 1956, Sec. 58.3; cf. Scotts Estate , 96 F. Supp. 290 (D.D.C. 
1951)). j v. First FicJter+1 /j*. r. (p.p.c* f9srt) 

How does it happen then, that in the District of Columbia today, 
the basis of joint accounts is in doubt, the joint account agreement is by 
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itself of no probative value, and the account is presumed to be only 
for convenience of the originator of the deposit and therefore payable 
not to the survivor but to the estate of decedent? For such is the result 
of Murray v. Gadsden , supra, decided in 1952, and of the two decisions 
of the District Court now on appeal. 

(b) Matthew v. Moncrief Precluded Inquiry 
into the Actual Intention of the Original 
Owner of the Funds and Virtually Re¬ 
jected any Application of the Equitable 
Doctrine of Mistake to Joint Accounts. 


Our review of subsequent developments begins with Matthew v. 
Moncrief , 77 App. D.C. 221, 135 F. 2d 645 (1943). In that case the 
account was in the name s of two sisters, in the usual form declaring 
them joint owners, with balance to the survivor. After the death of 
one, her next of kin filed a complaint against the survivor, making the 
following allegations: The deposit had belonged to the decedent. As 
she became infirm she realized she could no longer personally withdraw 
from the account. Having confidence in the sister, decedent trans¬ 
ferred the deposit to the joint account, both fully understanding that it 
was only a matter of convenience to decedent, that the survivor was 
to withdraw only when decedent asked her to, and both realized the 
"words of the joint account did not express the true intention of the 
parties." The dismissal of this complaint on motion was affirmed on 
the ground that the expression of joint ownership and survivorship 
was "conclusive, and preclusive of all parol contradiction, except 
upon grounds of fraud or mistake. " 

The decision recognized the contract basis of the survivor’s 
claim, citing the Ohio and Massachusetts cases (footnote 15), but ap¬ 
parently did not treat the complaint as adequate. The complaint was, 
however, grounded on mistake, alleging that the writing did not express 
the true agreement or the true nature of the understanding between the 
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sisters. 5 Williston on Contracts, Rev. Ed. Sec. 1547. It alleged 
that the decedent did not intend to make the survivor a joint owi er. Under 
the rule on mistake, the case would have been remanded for trial, 
and those asserting the mistake would have had the burden of proof. 
Sanders v. Monroe, 56 App. D.C. 132, 10 F. 2d 997 (1926), where the 
following passage was quoted from Simmons Creek Coal Co. v. Doran , 

142 U.S. 417: 

* * * * "The jurisdiction of equity to reform written 
instruments where there is a mutual mistake or mis¬ 
take on one side and fraud or inequitable conduct on 
the other, is undoubted; but to justify such reforma¬ 
tion the evidence must be sufficiently cogent to 
thoroughly satisfy the mind of the Court. " 

As Williston on Contracts (Rev. Ed.) states in Sec. 1597: 

"Though equity will not permit the parol evidence 
rule to prevent it from granting relief for mistake, the 
purpose of a written contract is to furnish a record 
of the terms of the agreement of the parties not easily 
impeached, and thereby to avoid subsequent disputes 
and conflicting testimony and claims regarding its 
terms and their meaning. To accomplish this pur¬ 
pose, and to prevent such disputes from annuling 
written agreements, two rules have been firmly 
established in equity: Firsts that the burden is on 
the complainant to prove the mutual mistake, or the 
mistake of one party and the deceit, fraud, or in¬ 
equitable conduct of the other, upon which he relies 
for a modification or avoidance of the contract; and, 
second, that in view of the written record of the 
terms of the agreement made at the time a pre¬ 
ponderance of the evidence is insufficient, and nothing 
less than evidence that is plain and convincing beyond 
reasonable controversy will constitute such proof as 
will warrant a modification or reformation of a 
written agreement. 

"Though it is settled that there must be more 
than a mere preponderence of evidence in order to 
justify relief in equity from mistake in a written 
instrument, the language of different courts varies 
in regard to the quantum of evidence necessary to 
sustain the burden of proof thrown upon one who 
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seeks relief. In many cases it is said that proof 
must be beyond a reasonable doubt, but this mode 
of expression has been criticized, and the better 
and commoner way of appraising the quantum of 
proof is to state that the evidence must be clear 
and convincing." 


(c) Reaction to Matthew v. Moncrief — 
Parol Evidence Admitted in Joint 
Account cases upon allegation that 
the Intention of Parties Differed from 
their Written Expression. 


Matthew v . Moncrief, supra, is no longer law. It is now possible 
in the District of Columbia to introduce parol evidence to prove that the 
real intention of the deceased differed from the expressions in the 
written document creating the joint account. As we shall see, the 
reaction to Matthew v. Moncrief in subsequent decisions was severe. 
Not only is such evidence admissible, but the administrator or executor 
need only allege such a different intention to impose on the survivor 
a burden of establishing the truth of the written expression of intent 
to make him a joint owner. 

In Harrington v. Emmerman , 88 App. D.C. 23, 186 F. 2d 757 
(1950), Janie Carlin and Louise Emmerman had entered into the usual 
joint account agreement with the depositary, declaring the account "to 
be theirs as joint owners, subject to the order of either and balance 
at death of either to the survivor." The deposit had originally belonged 
to Mrs. Carlin and was transferred to the joint names in 1929. So it 
remained for almost 20 years. In 1948 Mrs. Carlin was adjudged of 
unsound mind. Her committee demanded the pass-book and when Miss 
Emmerman refused, he brougttsuit. Mrs. Carlin then died. The 
executors were substituted as plaintiffs and filed an amended complaint. 
The allegation was that Mrs. Carlin had transferred the account without 
the intent to give a present interest to Miss Emmerman and had always 
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treated the funds as her own. The District Court granted a motion to 
dismiss the amended complaint, apparently on the authority of Matthew v. 
Moncrief and earlier cases. 

On appeal this judgment was reversed. It was held that Miss 
Emmerman could not claim by survivorship because demand had been 
made during Mrs. Carlin’s lifetime. Former decisions of this Court, 
including Matthew v. Moncrief , were distinguished as inapplicable 
because they related to a survivor’s claim. What were the rights as 
between the two women when they were both alive ? The cause was 
remanded to give Miss Emmerman a chance to plead to the amended 
complaint ’’and, if she can, to prove a gift in praesenti” from Mrs. Carlin. 
The writing was held to be inconclusive as between the two women, 
and by implication at least, parol evidence was held to be admissible. 

The Court said Miss Emmerman had the burden of proof . 

Murray v. Gadsden , 91 App. D.C. 38, 197 F. 2d 194 (1952), 
involved a survivor’s claim to a joint account and expressly overruled 
Matthew v. Moncrief . Mrs. Murray had transferred three savings and 
loan accounts to the joint names of herself and her sister, Mrs. Gadsden. 
They signed agreements with the depositaries declaring the accounts 
”to be theirs as joint owners, subject to the order of either, and balance 
at death of either to the survivor. ” After Mrs. Murray’s death, her 
husband as administrator of her estate claimed the accounts and filed a 
complaint for their recovery against the sister. This complaint alleged 
that decedent had not intended to make Mrs. Gadsden a present owner of 
the accounts but ’’merely for the convenience of’ the decedent, and 
that decedent had always regarded the accounts as her own. The suit 
had been filed five days after the decision in Harrington v. Emmerman , 
supra. Mrs. Gadsden relied on Matthew v. Moncrief , supra, and Mrs. 
Murray’s administrator contended that Harrington had modified Matthew 
to the extent of permitting parol evidence of decedent’s intention. 3 A 

3 Such details as do not appear in this Court's opinion in the Murray case have been derived from 
the record. 
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motion for summary judgment and later cross-motions for "declaratory 
judgment" were denied by the District Court, and the case came on for 
trial before Judge Pine, without a jury. He was of the opinion that 
Matthew controlled and had not been overruled by Harrington, in other 
words,that the agreements making the parties joint owners with right 
of survivorship were binding and not subject to impeachment unless 
fraud or undue influence were shown. In the absence of objection, 
however, he heard Mrs. Gadsden's testimony when she was called 
by the plaintiff and questioned as a hostile witness . In this testimony 
she said that Mrs. Murray had made her co-owner of the accounts. 

She also said that the money was Mrs. Murray's and used for Mrs. 
Murray's benefit, and that Mrs. Murray wanted the money distributed 
among her sisters. 

At the close of plaintiff's evidence, Mrs. Gadsden moved for dis¬ 
missal under Federal Rule of Civil Procedure 41 (b). 4 If plaintiff had 
not established a case, the trial judge could then make findings and 
enter judgment for defendant. Otherwise, of course, the defendant 
could go on with his case, and the decision would be made at the close 
of all the evidence, as the rule contemplates. Judge Pine granted the 
motion, made findings, which did not explore the intent of Mrs. Murray 
beyond that expressed in writing, and entered judgment for the survivor 
in reliance on Matthew v. Moncrief . 

On appeal, this Court expressly overruled Matthew : 

"We conclude that, when it is alleged a written 
instrument does not express the actual intention 
of its signers, the court may receive parol evi¬ 
dence as to what their real purpose was; and that, 
should a variance be found between the true agreement 

4 "• • • After the plaintiff has completed the presentation of his evidence, the defendant, without 

waiving his right to offer evidence in the event the motio n is not granted, may move for a dismissal 
on the ground that upon the facts and the law the plaintiff has shown no right to relief. In an action 
tried by the court without jury die court as trier of the facts may then determine them and render 
judgment against die plaintiff or may decline to render any judgment until the close of all die evidence. 
If the court renders judgment on the merits against the plaintiff, the court shall make findings as pro¬ 
vided in Rule 52 (a). • • •** 
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and its written expression, the court may reform 
the writing to cause it to express the actual inten¬ 
tion of the parties. This exception to the parol 
evidence rule apparently was overlooked by this 
court in its consideration of Matthew v. Moncrief. 

We think the exception should have been recognized 
and applied in that case." 

This was the equity doctrine of reformation for mistake, to which 
we have already referred. 5 In lieu of the usual rule imposing the burden 
of proof on the party alleging the "mistake", however, an opposite rule 
was adopted from the Harrington opinion .shifting the burden to the sur¬ 
vivor. 

The record was in an unfortunate posture to apply such a burden 
to the defendant. Mrs. Gadsden had not yet introduced her own case 
in evidence, and if she had a burden of proof on such a tenuous issue as 
intent differing from a written document, she would normally have been 
allowed to go on. This Court evidently considered that she had already 
testified too positively when she was questioned as a hostile witness 
against herself. Her testimony was examined in the light of the new rule 
imposing the burden of proof on her, all inferences were made against 
her, and the case was remanded, not for a new trial, but for judgment 
in favor of the plaintiff-administrator. 

The salutary rule of reformation for mistake was thus restored in 
cases of joint accounts, but as we shall hereinafter point out, at the 
serious cost of leaving a formerly well-established transaction on a 
precarious foundation. 


0 P. 16 supra. The opinion relied on Peugh v. Davis, 96 U.S. 332 (1877) and other cases to the 
effect that parol evidence may be introduced to prove that an absolute deed was actually intended as a 
mortgage security for a debt. In such cases "the burden was upon the complainants to prove that this 
instrument did not express the intention of the parties at the time. " and "to justify the setting aside 
of a solemn instrument of conveyance, deliberately made by parties sui juris and the giving to it of an 
effect different from its plain purport, the evidence should be clear, unequivocal and convincing." 
Campbell v. Northwest Eckington Improvement Co .. 229 U.S„ 561, at pp. 579, 384 (1913) rev'g 
39 App. D.C. 149. 
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(d) Further reaction to Matthew v. Moncrief — 
Shifting the Burden of Proof to the Survivor, 
who relies on a signed Written Statement 
Specifying Survivorship. 


The opinion in Harrington v. Emmerman , supra, in holding that 
whether the deposit agreement made a gift to Miss Emmerman "depended 
on whether Mrs. Carlin intended it to do so, " said: 

m* * * Moreover, the donee has the burden to 
establish a gift. Myers v. Tschiffely , 1934, 64 
App. D.C. 17, 73 F. 2d 657. And when a depositor 
creates a joint account for himself and another, 
without consideration, it is presumed to have 
been done for the convenience of the depositor. 

Kennel v. Kennel , 1941, 128 Conn. 200, 21 A. 

2d 400; McDonough v. Portland Savings Bank, 

1938, 136 Me. 71, 1 A. 2d 768; McDonald vT 
Sargent, 1923, 121 Misc. 437, 201 N.Y.S. 129. 

This presumption also served to cast upon the 
appellee the burden of showing that Mrs. Carlin 
intended to give her a present interest." 

This requirement, when later applied to the survivors in Murray v. Gadsden , 
supra, and in the two cases now on appeal, imposed on them an almost 
insuperable burden, although they relied on formal documents stating 
that they were joint owners and as survivors could draw the balances 
on deposit. The rule established by this quotation is so contrary to 
the practice of courts in cases of this kind that we have searched for, 
and we believe have found, its source. 

The Kennel , McDonough , and McDonald cases are also cited, 

in a footnote, for support of the following statement in 38 Corpus Juris 

Secundum, Gifts, Sec. 50, p. 836: 

"Where the deposit by a person is in the name of 
himself and another, not his wife, the presumption 
is that it was done for the purposes of convenience 
only, and this presumption is strengthened by the 
illness or infirmity of the depositor." 
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The rule does not refer to survivorship accounts. 

The Kennel decision states only that counsel for appellant argued 
the point, quoting from 28 Corpus Juris 664, but the court found it in¬ 
applicable to the case. 

The McDonough case quoted the same passage from Corpus Juris 
in the course of a long opinion citing many other Maine decisions ad¬ 
verse to the entire concept of joint accounts. The court did not rely 
on any presumption, but reviewed the extensive evidence on how the 
joint account was created, and upheld the finding of the trial judge that 
no gift was intended. The citation of the presumption point was obiter 
dictum . On the theories expressed by the Maine court, no gift by 
joint and survivorship account could be established under any circum¬ 
stances. The contract theory from Massachusetts was specifically 
rejected. The McDonald case is considered below with other New York 
cases. 

A similar rule appeared in the first edition of Corpus Juris, vol. 

28, p. 664, and the footnotes cite the case which seems to have originated 
the idea of the so-called "presumption, " In re Bolin, 136 N. Y. 177, 

32 N.E. 626 (1892). A blind and infirm woman, living with her daughter, 
re-deposited her money in an account entitled "Julia Cody or daughter, 
Bridget Bolin". Once, when the mother and daughter were at the 
bank, the daughter retained the pass-book and thereafter had custody 
of it, just as she kept everything else of the mother’s. After the 
mother’s death, the daughter as administratrix did not account for 
the balance on deposit and claimed that the evidence showed delivery 
of the pass-book with intent to make a gift to her. The referee found 
against a donative intent and his finding was affirmed. The Court said: 
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"In addition to the manner in which the moneys 
were deposited and to the fact of her keeping the 
pass-book, the administratrix places reliance upon 
evidence showing that for many years before her 
death the mother resided with her, and was supported 
by her and, by reason of grave physical infirmities, 
was the object of solicitude and of much care. All 
these facts, however, do not suffice to make out the 
proof of a transfer of title, or of a gift. That the 
moneys were deposited to the account of "Julia 
Cody or daughter, Bridget Bolin, " is not a fact 
from which any inference of a transfer, or of a 
gift, arises. In the absence of other evidence, 
the transaction simply evidenced a purpose of the 
depositor of the moneys that they should be drawn out 
by either of the persons named. The only presump ¬ 
tion would be that the depositor so arranged for the 
purposes of convenience, and that presumption is 
rather strengthened by the facts appearing, of her 
helpless condition of blindness and of her other 
infirmities. " 

"Nor was the custody of the pass-book by the 
daughter such a possession as evidenced an intention 
to transfer the ownership of the moneys deposited 
to the daughter. This is perfectly consistent with 
the motive of convenience; and the evidence that 
the daughter had the custody of everything belonging 
to her mother, detracts from the argument that the 
continued possession of the pass book tended to 
prove a gift, or the intention to make a gift. The 
infirm condition of the deceased and her demands 
upon her daughter’s time and attention might be 
strong evidence to bear out the presumption of a 
gift; if there was evidence to base the presumption 
upon, such as the proof of acts tending to establish 
an intention to give, and amounting to a delivery 
or transfer. But the difficulty here is that there 
is no such evidence. There were no words of gift and 
the receipt and holding of the pass book were con¬ 
sistent with a mere custody, or agency. The law 
never presumes a gift. To constitute a valid gift 
there must have been the intent to give and a delivery 
of the thing. The evidence must show that the donor 
intended to divest herself of possession of her property 
and it should be inconsistent with any other intention. 
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"Presumption" is clearly used in this passage to mean "inference". The 
court was not discussing any rule as to burden of proof. The evidence 
was all before it and the findings below were affirmed. There were 
no words of ownership on the account and no provision for survivorship. 
The case should not be taken for a precedent that the opening of any 
joint account, in any form, taken by itself, raises a presumption of 
convenience only, casting the burden on the survivor to prove otherwise 
in the face of a writing signed by the survivor and the deceased together. 

The italicized sentence was repeated in lower court cases in 
New York, in which survivorship had not been provided for in any paper 
signed by decedent. See Hayes v. Claessens, 179 N. Y. Supp. 153 
(App. Div 1919); West v. McCullough, 108 N. Y. Supp. 493 (App. Div. 
1908) McDonald v. Sargent, 201 N. Y. Supp. 129 (Sup. Ct. Seneca 
County 1923). These cases reviewed the evidence fully and relied 
on no presumptions. Yet the so-called presumption was stated as a 
rule of law, without reference to its context, in Corpus Juris, and 
was carried into the opinions above outlined. Only in the District of 
Columbia does it appear to have been given such powerful effect as 
practically to foreclose the challenged survivor’s claim. 

A distinction is pointed out in Brown on Personal Property, 1936, 
Sec. 65 at p. 199: 

h* * * if n0 direct testimony is available as to 
the intent of the donor, it is held that, if the account 
is simply in the name of two parties with no right 
of survivorship expressly provided, the presumption 
is that no gift is intended, (citing among other cases, 

Matter of Bolin, supra) If, however, the right of 
survivorship is expressly provided in the account, 
the inference that a beneficial interest is conveyed 
is much stronger, and in such cases it is generally 
held that the prima facie presumption is in favor of 
a gift. * * *" 

In normal experience there would seem to be no reason to presume that 
an account expressed to be for joint owners with right of survivorship 
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was created only for convenience of one depositor. Why would the 
right of the survivor to withdraw be given for convenience of the 
deceased? Whether or not the account was created only for con¬ 
venience might be an inference from all the circumstances, but is 
not necessarily inconsistent with an intent to have the co-owner share 
in its benefits and have the balance on survival. A retention of a life 
interest in the funds does not, under well reasoned authorities, prevent 
the gift of the balance to the survivor from being effective. Cf. Kelly 
v. Beers , 194 N. Y. 49, 86 N.E. 980 (1909); Beach v. Holland, supra, 
where weight is given to the written agreement and to the power of the 
donee to withdraw from the account. 

The rule imposing a burden of proof on the donee presents more 
difficulty, but again it is a matter of reading the authorities in context. 

It cannot be doubted the Tschiffely case and other local decisions so 
state the rule, but does it have appropriate application where the 
surviving joint depositor is claiming under a genuine contract made 
with the depositary for the payment of the deposit to the survivor and 
expressing joint ownership? Does not the rule favoring the sanctity of 
written documents, particularly one in such common use as a building 
association account, rather require application of the burden of proof 
rule in cases of mistake, namely that the person seeking a reforma¬ 
tion of the agreement assume the burden of proving his claim ? Such 
was the view of this court in Garrett v. Keister , supra, and of the 
Maryland Court in Dougherty v. Dougherty , supra. 

In further discussion the opinion in the Harrington case cites 
precedents to show that all the elements of a gift, delivery, intent 
to give, and absolute disposition of the subject of the gift, must be proved. 
While these are the traditional elements of a gift of chattels, they 
cannot be transferred literally to the joint account without practically 
prohibiting the use of this device for the transfer of funds. Beach v. 
Holland, supra. 
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There are indeed many cases where the joint account was opened 
only for the convenience of the original owner of the funds in having the 
joint depositor as an agent to withdraw funds. Such cases are not, 
however, decided on the basis of presumptions but upon a careful review 
of all the facts. There is often direct evidence that such an agency ar¬ 
rangement was all that was desired. Such was the case in Cobum v. 
Shilling, 138 Md. 177, 113 Atl. 761 (1921), cited in the Murray case, 
and a recent New York case, In re Creekmore's Estate , 1 N. Y. 2d 
284, 135 N.E. 2d 193 (1956), in both of which the Courts were at 
pains to review all the circumstances, at great length, before deciding 
that the intention differed from the written word. 

(e) Murray v. Gadsden - the Problem in 
Application of Common Law Restrictions 
and the Need for Recognition of the Joint 
Account as a Unique Transaction 


The opinion in Murray v. Gadsden , 91 App. D.C. 38, 197 F. 2d 
194 (1952), leaves the foundations of joint and survivorship accounts in 
the District of Columbia in serious doubt. In effect it holds that a joint 
account with survivorship is testamentary and therefore invalid. Here 
the opinion is in conflict with decisions throughout the country and also 
in conflict with a very general practice of the community. It is unfor¬ 
tunate that the briefs of counsel in that case did not bring to the attention 
of the Court any of the leading cases from other jurisdictions supporting 
joint and survivorship accounts on the joint tenancy, contract, or gift 
theories. Annotations in 48 A. L. R. 203, 66 A. L.R. 891, and 103 
A. L. R. 1133 were cited, but not the then most recent one in 149 A. L. R. 
879, following the excellent opinion in Beach v. Holland, supra. 

The Murray opinion states that Mrs. Gadsden, the survivor, tT could 
have acquired the title which she claims only through a bequest, a 
contract, a trust, or a gift made by Mrs. Murray", the original owner 
of the funds in the joint account. It is respectfully submitted that these 
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are not methods by which money is transferred in a joint account, but 
the last three are theories of legal reasoning by which the transaction 
has been explained by Courts across the country in states where common 
law concepts have been found sufficiently flexible. 

In Murray v. Gadsden the contract idea was rejected on the ground 
that there was no contract between the two depositors and no considera¬ 
tion passed between them. But this is not the contract theory. There 
was definitely a contract between Mrs. Murray, who owned the funds 
originally, and Perpetual Building Association, first declaring that 

4 

thereafter Mrs. Gadsden was a joint owner, and then declaring that the 
Association agreed to pay the funds to either, and at the death of either 
to the survivor. The contract theory is that the original depositor 
and the Association have by their contract made the other depositor 
a third party beneficiary. Beach v. Holland , supra; Cleveland Trust 
Company v. Scobie, supra; Rohrbacker v. Citizens Building Association , 
supra. 

The trust idea was rejected for want of words establishing a trust. 
The use of the trust device, although an excellent means of avoiding 
the technicalities of the common law, seems to have been confined 
to Maryland. 

The gift idea was rejected apparently because delivery and 
"absolute disposition of the subject of the gift" would be necessary. 

There is never an "absolute disposition" in the creation of a joint 
account. The courts which have developed the "gift theory" recognize 
this and have reasoned that the contract with the depository establishing 
the right of the joint owner to withdraw money is a "delivery" and there 
has been a disposition of an equal right to withdraw funds. 

The "testamentary" effect of the joint and survivorship account 
should not be an objection, unless we are prepared also to reject all 
transfers by contract at death, such as revocable insurance, revocable 
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trusts, optional settlements under insurance policies, and other such 
transactions, as above mentioned. If a statute is necessary to sanction 
the arrangement for a joint account, we have D.C. Code, 1951, Sec. 

26 - 201. The adoption of this statute, in form identical with statutes 
in many states, constitutes a recognition of the transaction which re¬ 
lieves it from inhibitions of the Statute of Wills. The joint owner and 
the survivor are given at least a legal title by virtue of the power to 
draw from the depositary, and there would seem to be no reason for 
not sanctioning a transfer of beneficial title as well. 

The "convenience" of the original owner may well be served by 
having a member of the family be a "joint owner " and the fact that 
"convenience" is a feature of the arrangement should not prevent a trans¬ 
fer of ownership as expressed in the document. Nor should the oral 
expression of a wish that the survivor dispose of the account in a certain 
manner invalidate the transcation. Many absolute transfers within a 
family are attended with such precatory comments. All such items 
should be considered in the total circumstances. 

The opinion in Murray v. Gadsden thus leaves our joint accounts 
without the foundation which they once had on the contract-creating-a- 
joint-tenancy theory of Garrett v. Keister , and apparently without the 
foundation of any other theory. We are in the dilemma described by 
Kepner and for which he suggests a solution: 

"* * * * The joint bank account does not 
qualify as a common law gift, because the donor 
does not surrender dominion. It is not a trust, 
because there is no intention on the part of the 
depositor to enter into such relationship. Neither 
is it a common law joint tenancy, because the 
four unities essential for creating this joint 
interest are lacking. While the parties may enter 
into a contract providing for the payment of funds, 
the contract itself does not operate as a con¬ 
veyance of the funds from one joint payee to 
the other joint payee. It is not a will, because 
it does not comply with the statutory formalities. 
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M The joint and survivorship bank account 
transaction is a combination of all of the methods 
of transferring property listed in the preceding 
paragraphs. It partakes of the nature of a gift 
because it is gratuitous. It is like a will in that 
the beneficiary is not certain of the amount of the 
donation until the depositors death. It is similar 
to a joint tenancy because of the creation of joint 
interests. It has some of the characteristics of 
a revocable trust. Since the joint account combines 
in part the features of gifts, wills, joint tenancies 
and revocable trusts it is a new concept possessing 
independent characteristics of its own. It should be 
recognized as such." 41 Calif. L. Rev. at pp. 635-6 

The solution in the District of Columbia urged by this Amicus 
Curiae is a return to the contract basis of Garrett v. Keister , supra, 
with the burden of proof on the party who assails the written transaction. 

CONCLUSION 

In conclusion, the Court is most earnestly urged in this case to 
review its recent decisions on joint and survivorship accounts in the 
light of developments in other jurisdictions, to re-establish a sound 
legal basis for these transactions so much used and desired by the com¬ 
munity, and to place the burden of proving an intent contrary to ex¬ 
pressions in written documents on the person who assails the transaction. 
The instant case should therefore be reversed and remanded for a new 
trial, and the same result should follow in Imirie v. Imirie, No. 13, 399. 
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